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ledger is what a bookkeeper, keeps 


but Ledger 


is @ newspaper _ 











Every Ledger has a ledger . . . unless the proprietor uses 
a hickory shingle and a piece of chalk. And a Ledger’s 
ledger is a pretty valuable record of who owes what and 
how much to whom. 


All of which may sound confusing but doesn’t read that 
way. The proper use of capital and lower-case initials 
keeps the meaning clear. It’s the same with Coke. 


As the friendly abbreviation for Coca-Cola, Coke is a 
proper name—like the name of your newspaper. Also, 
it is a registered trade-mark. And good practice requires 
the owner of a trade-mark to protect it diligently. 


So—to point the way to clarity . . . to remind you of 


THE COCA-COLA COMPANY 


correct usage... and to safeguard our trade-mark—we 
keep asking you to reach for an upper-case ““C’’ whenever 
you write or print Coke. 


Ask for it either way 
... b0th trade-marks 
mean the same thing. 
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In Chicago. CCH occupies some 100,000 square feet 
in this modern building on North Michigan Avenue. 


No MATTER what your interests, no matter what your responsi- 
bilities may be, if they concern taxation and business law, you will 
find them well served, effectively and continuingly, by one or more 
of the great family of CCH TOPICAL LAW REPORTS. 


Hour after hour, and day after day, telegraph, telephone, tele- 
type, and fast mail pour a steady stream of new laws, amendments, 
regulations, rulings, decisions, and the like, into the editorial offices 
of Commerce Clearing House. 


‘ Hour by hour, day after day, this vital news, this important 
factual information, transformed into efficient working tools is rushed 
into the hands of subscribers all over the country through pertinent 
issues of the hundred fifty three CCH Reports. 











Thus, Commerce Clearing House Topical Law Reports, by con- 
sistently meeting specific business and professional needs every- 
where, have established a recognized symbol. For everywhere now 
the initials ““CCH'' mean speed, dependability, and completeness. 
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How Wise Attorneys Keep Themselves 
..and their Clients..Jn Touch With 
fast-moving FEDERAL CONTROLS 


1. They get on the receiving end of BNA’s fast daily 
report, FEDERAL CONTROLS—designed to meet 


emergency needs in law offices. 


2. By overnight mail, the attorney receives word-for- 
word full text copies of emergency control orders 
and regulations—together with the official interpre- 
tive statements of consideration. 


3. The attorney files the orders in durable loose-ieaf 
binders under convenient subject-matter guide tabs. 


4. Whenever a change occurs, BNA rushes a verbatim 
copy of the new order to the attorney—but, provides 
a facility to retain the earlier version in case proof 
of past action is needed. 

5. Every day, the attorney is in position to advise clients 
of the details of the latest controls affecting raw mate- 
rials, supplies, manufactured products, credit, trans- 
portation, prices. 


HOW YOU CAN TRY THIS SERVICE: Enter a 
13-week trial order at $49. BNA will continue service 
after 13 weeks and bill you monthly—but, you may cancel 
service at any time after the trial. Or, for demonstration 
of the report, simply direct your inquiry to: 


Write Emergency Control Dept. 


THE BUREAU OF NATIONAL AFFAIRS, Inc. 
1231—24th St., N.W. 





Washington 7, D. C. 
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By Reginald Heber Smith 
of the Boston Bar 


Our third reprinting of 
this useful pamphlet. 


Price 50 cents. 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION JOURNAL 


1140 North Dearborn Street 
Chicago 10, Illinois 





Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. in every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 
moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Siogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lowyer"’ 
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The Seventy-Fourth Annual Meeting of the 
American Bar Association will be held in New 
York City, September 17 to 21, 1951. Further in- 
formation with respect to the schedule of meet- 
ings will be published in forthcoming issues of 
the Journal. 

Requests for hotel reservations should be 
addressed to the Reservation Department, 
American Bar Association, 1140 North Dear- 
born Street, Chicago 10, Illinois, and should be 


NOTICE 


1951 ANNUAL MEETING 


New York City, 


September 17-21, 1951 


whom reservation is 


departure date. 


side front cover of the 


accompanied by payment of $5.00 registration 


fee for each member of the Association for 


dicate three choices of hotels, and give us your 
definite date of arrival, as well as probable 


More detailed announcement with respect 
to the making of hotel reservations for mem- 


bers of the Association may be found on the in- 


requested. Be sure to in- 


April issue of the Journal. 
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- | of YouR law practice... HUDOGRAPH 











The ‘‘Master’’ Audograph: the ideal 
combination dictating and transcribing ma- 
chine. Records on thin, lightweight, long- 
lasting plastic discs holding up to one hour’s 
dictation. Will operate wherever electric 
current is available. 





AUDOGRAPH sales and service in 180 principal 
cities of the U. S. See your Classified 
Telephone Directory—under “Dictating 
Machines.” Canada: Northern Electric 
Company, Ltd., sole authorized agents for 
the Dominion. Overseas: Westrex Corpora- 
tion (export affiliate of Western Electric 
Company) in 35 foreign countries. 


TRADE MARK “AUDOGRAPH™ REG, U. S. PAT. OFF 











Cran 


When attorneys acquire the ABC (Added 
Business Capacity ) of AUDOGRAPH dictation, 
they at once increase the already consider- 
able capabilities of the “law secretary”... 
and their own capacity to produce. 

With AupocraPH at your elbow, you re- 
duce, immeasurably, the time and cost of 
getting the facts of your practice on paper. 
For AupocRAPH provides the means of ab- 
stracting cases, testimony, depositions; of 
recording important telephone conversa- 
tions; of preparing title reports and dis- 
posing of routine correspondence ...at your 
convenience as to time, place and conditions 
under which you conduct your practice. 

Your secretary, too, recognizes in 
AuDOGRAPH a release from pressure —the 
means of converting time lost while “taking” 
dictation into time gained for the transcrip- 
tion of the voluminous paper work that is a 
necessary part of every lawyer’s practice. 

Mail the coupon, today .. . or phone your 
nearest AUDOGRAPH dealer for the full facts 
concerning the A BC of AUDOGRAPH in your 
profession. 






Dictating and transcribing 
ore E-A-S-I-E-R 





GRAPH sx. 


THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 
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TIME-SAVER 
MONEY-SAVER 


NEW! = 


FOR LAWYERS... 


Contoura* 
PORTABLE PHOTO-COPIER 


MAKES EXACT COPIES OF 

® Excerpts from law reviews and legal 
books at Bar Association and other 
libraries. 

® Printed judicial and administrative 
opinions. 

® Printed pleadings, transcripts of evi- 
dence, and briefs in records of appeal. 

®@ Wills, deeds, pleadings in offices of 
the various clerks of court. 

® Letters, law memoranda, briefs and 
all other documents in your own office. 





COPIES ANYTHING ANYWHERE 
—‘Contoura” authenticates your 
findings . . . makes exact copies of 
writing, drawings or printing regard- 
less of color of ink, pencil or crayon 
. . . including tightly bound volumes; 
its unique cushion conforms the photo 
paper to the page contour. 


TRULY PORTABLE — Only 4 lbs., 
compact “‘Contoura”’ fits in a brief- 
case. Comes in two sizes: Research 
Model for 8” x 10” copies; Legal 
Model for 8%” x 14” copies. 


SAVES TIME AND MONEY — “‘Con- 
toura”™ saves hours of longhand copy- 
ing or typing, proof-reading and 
checking . . . avoids errors of each. 
Increases accuracy and efficiency 
of research and investigation. Con- 
trasted to photostating or microfilm- 
ing, ‘‘Contoura” copies cost only 5¢ 


(8”x10”) . . . retain their clarity 
indefinitely. 

SIMPLE TO OPERATE — Under nor- 
mal room lighting . . . no darkroom 


is needed. Standard photographic 
chemicals develop your prints. 
AFFORDS CONVENIENCE — Expo- 
sures may be made right where your 
subject matter is available .. . and 
developed later when convenient for 
you, 


Write for Free Folder Today! 
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What would happen to your client’s business? 


Would his family get their rightful share if he should die tomorrow? 


Prudential Business Insurance protects his family’s interest — and 


assures the continuation of the business. 
We offer complete business coverages: 


e sole proprietorship 
¢ partnership 
¢ close corporation 


e key-man 


To protect your client’s interest, recommend one of these plans 


today. Call your nearest Prudential Agency for details. 


HOME OFFICE: 


NEWARK, N. J. THE PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 
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The Restatement of the Law: 


lts Place in the English Courts 


The Right Honorable Sir Alfred Thompson Denning + Lord Justice 


® Sir Alfred writes that the American Law Institute's Restatement is not the sort of 


authority that commends itself to the English lawyer or judge. It is the work of a com- 


mittee; its propositions are not backed by authorities; it is, moreover, not based on 


precedents but upon principles. Despite all this, which runs contrary to the tradition 


of the British courts, the Restatement has won a place in British justice. Sir Alfred 


relates personal experiences to show how the Restatement overcame the initial suspi- 


cions of a profession that has a conservative tradition in a land that cherishes tradition. 





=" The judges of England do not 
consider it their duty to make re- 
searches into the law. They proceed 
on the fiction that the law is already 
known to them. They carry it in 
their breasts, if not in their heads: 
and they expound it, when necessary, 
for the information of the Bar. They 
insist, however, that it is for the Bar 
to draw their attention to any prec- 
edents which have any bearing on 
the matter, so that they may not 
expound the law differently from 
their predecessors or their contem- 
poraries. They require every bar- 
rister in a case to refer them, not 
only to those cases which support 
his side, but also to those which are 
against him. Then, having debated 
the point in open court, the judges 
lay down the law under the thinly 
veiled pretense that they are not 
making new law but only expound- 
ing the old. 

This system does not readily ac- 
cept a work like the Restatement 
which is not based on precedents but 
on principles: or at any rate cites 
no precedent in support of its prop- 
Whenever: a 


ositions. textbook is 


quoted in the English courts, the 
judges approach it in a skeptical 
mood. At one time they only allowed 
textbooks to be cited after the author 
was dead or, if it was a joint work, 
after the joint authors were dead. 
That was an effective way of seeing 
that textbook writers had no hand 
in making the law, because their 
books were only quoted when they 
were out of date. That has gone now. 
Modern textbooks are habitually 
cited in the courts: and barristers 
who read a passage no longer trouble 
to preface their quotation with the 
polite formula “May I ask your Lord- 
ship’s permission to adopt it as part 
of my argument”. Modern textbooks 
are nowadays read for what they are 
worth: but the judges retain their 
traditional suspicion of them. If a 
textbook writer formulates a propo- 
sition which is unsupported by au- 
thority, it is discarded almost out of 
hand or, at least, is pulled to pieces 
and left in tatters. If he gives au- 
thorities in support of his proposi- 
tion, the judges will say to counsel 
“Let us look at the authorities” and 


will accept the proposition only in 
Pp 


of Appeals (England) 


so far as the precedents bear it out. 
In short, a modern textbook is ac- 
cepted as a guide to the authorities 
but not to the law. The only text- 
books which have a higher status 
are the works of the great masters 
who are dead and gone such as Coke, 
Blackstone, J. W. Smith, Bullen and 
Leake, and Pollock. They are ac- 
cepted as good guides to what the 
law was in their day but not neces- 
sarily to what it is today. The judges 
always come back to the precedents 
of decided cases. 

This England is obviously not a 
favorable soil in which to plant the 
Restatement. Its propositions are not 
backed by any authorities. They are 
not even backed by any single name 
which is known to the judges. It is 
the work of a committee, with a 
revising editor or editors. That is 
not much to commend it in English 
eyes: because in England the reports 
of committees tend only too often 
to be the compromised views of the 
members put into words by the secre- 
tary. 

On the top of all these disadvan- 
tages, there was for some time the 
practical difficulty that the Restate- 
ment was hard to find. As far as I 
know, there was in 1939 only one 
copy of the Restatement available 
to English barristers and judges, and 
copy in the Middle 
Temple Library. The Bar Library 
received a copy in 1943 and Lin- 
coln’s Inn and Gray's Inn in 1949. 


that was the 





May, 1951 * Vol. 37 329 








The Restatement of the Law 


No individual judge or barrister has 
a copy for his own use. I suppose 
there are copies at Oxford and Cam- 
bridge, but these are not available 
to practitioners. Small wonder then 
that it has taken some time for the 
Restatement to find its way into the 
English courts. 


Restatement Is Now Firmly Rooted 

in English Law 

The remarkable thing is that, in this 
unfavorable soil, the Restatement is 
now firmly rooted. It is not used of 
course in the everyday cases that 
come before the courts. But in cases 
where fundamental principles are in 
issue, you will find that the English 
courts are turning more and more 
to the Restatement for the guidance 
which is usually to be found there. 
The reason is because the work has 
proved itself by its own worth with- 
out the support of precedents or of 
names. Its worth in English eyes 
does not lie in the propositions of 
law which have been so laboriously 
formulated in it. It lies in the dis- 
cussion of principles and in. the com- 
ments and illustrations with which 
the principles are made clear. The 
propositions themselves in their 
heavy type suffer from the same dis- 
ease as statutes. The authors have 
sought accuracy and lost clarity. In 
order to ascertain their meaning, the 
reader has to turn to the comments, 
discussions and illustrations. These 
are, however, so clear and so con- 
vincing as often to command accep- 
tance. They provide counsel with 
arguments, and judges with reasons, 
which they might not have dis- 
covered for themselves. Hence the 
value of the work. 

-Let me give some illustrations 
from recent leading cases. The first 
is the great case of United Australia, 
Ltd. v. Barclays Bank, Lid., 1941 
A. C. 1, where the House of Lords 
decided that the common law should 
no longer be governed by the old 
forms of action. Those forms of ac- 
tion were, of course, supposed to 
be buried by the Common Law Pro- 
cedure Acts 1833 and 1852: but when 
Maitland wrote in 1876 he could 
say that “they still rule us from 
their graves”. Even in 1939 when the 
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United Australia case came before 


the lower courts, they still ruled the 
thoughts of many lawyers. If you 
will forgive my mentioning my own 
part in it, I will tell you the inner 
history of that case. A company’s 
check had been wrongfully taken by 
its servant and given to another com- 
pany which paid it into its bank. 
The company which was the true 
owner brought an action for money 
had and received against the receiv- 
ing company, but the company went 
into liquidation and so the action 
was stayed. The true owner then 
brought an action against the bank 
for conversion. It was tried by God- 
dard, J. (now Lord Goddard, the 
Lord Chief Justice of England) who 
held that the action against the bank 
failed, because the true owner had 
previously brought an action against 
the other company for money had 
and received, and the judge held 
that was a waiver of the tort. 

At that stage I was brought into 
the case as counsel, and asked to 
advise as to an appeal. I looked into 
the authorities on money had and 
received and advised that an appeal 
should be successful. So my clients 
appealed but, despite my efforts, I 
could not persuade the Court of 
Appeal to reverse Goddard, J. That 
was in February, 1939, and I had 
not then consulted the Restatement 
for the good reason that there was 
no copy then available in London 
and my argument was based solely 
on the English authorities. They 
were indeed hard to overcome be- 
cause there was a dictum of a Chief 
Justice in 1873 (a time when the 
forms of action still ruled us from 
their graves) who said that “if an 
action for money had and received 
is brought, that is in point of law 
a conclusive election to waive the 
tort”, Smith v. Baker, (1873) L. R. 8 
C. P. at 355. There was also the 
couplet, well known to all practi- 
tioners, which gave a special sanctity 
to the doctrine of waiver of tort: 


Thoughts much too deep for tears 
pervade the Court, 
When I assumpsit bring and, godlike, 
waive the tort. 
The Court of Appeal had no inclina- 
tion to reverse a doctrine which 


seemed so well established and they 
dismissed the appeal. 


Restatement Suggests Answer 

to Problem 

My clients had no money to go to 
the House of Lords, so [ said that 
I would conduct the case there 
for nothing, no matter, of course, 
whether we won or lost. Before the 
hearing in the House of Lords, I 
did a good deal of research in the 
matter. In particular I looked for 
the first time at the Restatement. 
It had only recently in June, 1939, 
been received into the Middle Tem- 
ple Library. I found in the Restate- 
ment of Restitution this penetrating 
observation (at page 525) 

A person upon whom a tort has 
been committed and who brings an 
action for the benefits received by 
the tortfeasor is sometimes said to 
“waive the tort”. The election to 
bring an action of assumpsit is not, 
however, a waiver of tort but is the 
choice of one of two alternative 
remedies. 


That passage, and others, showed 
me that there was a real distinction 
between an election between incon- 
sistent rights and an election be- 
tween alternative remedies. It was 
a distinction which had not been 
clearly drawn in the English cases, 
but it was a distinction which ran 
implicitly through them and it ex- 
plained much that had not been 
properly understood before. It had 
the great merit also of being good 
sense. I put it therefore before the 
House of Lords and they accepted it. 
The Lord Chancellor (Lord Simon) 
adopted the words of the Restate- 
ment at the critical point in his 
judgment. He said (at page 18) 

The true proposition is well for- 
mulated in the Restatement of the 

Law of Restitution promulgated by 

the American Law Institute, p. 525, 

as follows [and he quoted it]. 

Lord Atkin referred to Lord 
Wright’s review of the American 
Restatement of the Law of Restitu- 
tion and finally exorcised the ghost 
of the old forms of action in this 
great passage: 

I protest that a man cannot waive 

a wrong unless he either has a real 


intention to waive it, or can fairly 
have imputed to him such an inten- 
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tion, and in the cases which we have 
been considering there can be no such 
intention either actual or imputed. 
These fantastic resemblances of con- 
tracts invented in order to meet re- 
quirements of the law as to forms of 
action which have now disappeared 
should not in these days be allowed 
to affect actual rights. When these 
ghosts of the past stand in the path 
of justice clanking their medieval 
chains the proper course for the judge 
is to pass through them undeterred. 
So we won the appeal and there 
can be no doubt that the Restate- 
ment played an important part in it. 
By its illuminating discussion of 
principles, it enabled the House to 
cut away the misunderstandings of 
old authorities and to put decisions 
on the right ground. Incidentally 
I may say that my clients were so 
pleased with the result that they 
afterwards, to my surprise, paid me 
an honorarium out of their own 
pocket. 


Decision Had Widespread Effect 

on English Law 

The decision has had effects far be- 
yond the narrow scope of “waiver 
of tort”. It opened the way to the 
development of restitution as a sepa- 
rate branch of the law, comparable 
almost to contract and tort. Lord 
Wright perceived this: for not only 
did he write an article in the Law 
Quarterly Review on the importance 
of the decision, but he also used it 
as the basis of his discourse in the 
Fibrosa case, 1943 A. C. at page 61 
when he declared that 

It is Clear that any civilized system 
of law is bound to provide remedies 
for cases of what has been called un- 
just enrichment or unjust benefit, 
that is to prevent a man from retain- 
ing the money of or some benefit 
derived from another which it is 
against conscience he should keep. 
Such remedies in English law are 
generically different from remedies 
in contract or in tort, and are now 
recognized to fall within a third cate- 
gory of the common law which has 
been called quasi-contract or restitu- 
tion. 

Not long after the United Aus- 
tralia case, the Restatement was 
again brought prominently to the 
notice of the English courts. But 
this time it was the Restatement of 
the Law of Torts. It was in the case 


of Read v. Lyons, 1945 K. B. 216, 
1947 A. C. 156, in which Lord Mac- 
millan said: “Nothing could be sim- 
pler than the facts in this appeal: 
nothing more far reaching than the 
discussion of fundamental legal prin- 
ciples to which it has given rise”. 
The facts were these: During the 
war, a woman was directed to work 
in a munitions factory. Whilst she 
was at work there, an explosion 
occurred and she was badly injured. 
She claimed damages against her em- 
ployers. She admitted there was no 
negligence on their part but said 
that they were liable because it was 
an ultrahazardous activity. 

It was the Restatement which pro- 
voked the controversy in that case. 
In each of the courts, counsel on be- 
half of the woman put in the fore- 
front of his argument the proposi- 
tion set out in the Restatement of 
Torts, II, §519. “One who carries 
on an ultrahazardous activity is 
liable . . . for harm resulting from 
that which makes the activity ultra- 
hazardous, although the utmost care 
is taken to prevent the harm”. This 
proposition was accepted by the trial 
judge (Cassels, J.). He held that the 
defendants carried on ultrahazard- 
ous activities in the factory and were 
therefore under strict liability to the 
injured woman, but the Court of 
Appeal reversed his decision, and 
the House of Lords agreed with the 
Court of Appeal. 

In this case the English appellate 
courts did not accept the proposi- 
tion contained in the Restatement, 
but they treated it with the greatest 
respect. Lord Simon pointed out 
that the Restatement itself attached 
qualifications to the proposition 
which would appear in this instance 
to exonerate the occupiers of the 
factory, because in wartime the 
manufacture of explosives is a mat- 
ter of common usage (§520 (b)); and 
the occupiers of the factory were 
acting in pursuance of a public duty 
(§521). But the House of Lords 
would not accept the general propo- 
sition itself as part of the English 
law. They discerned in it a reversion 
to the primitive theory that a man 
always acts at his peril—that “coarse 
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and impolitic idea’ as Holmes, J., 
somewhere calls it. Lord Simon re- 
jected the proposition in the Re- 
statement in these words— (1947 A.C. 
at page 181): 

I speak with all deference of modern 

American text-books and juridical de- 

cisions, but I think little guidance 

can be obtained from the way in 
which this part of the common law 
has developed on the other side of 
the ocean, and I would reject the 
idea that, if a man carries on a so- 
called ultra-hazardous activity on his 
premises, the line must be drawn so 
as to bring him within the limit of 
strict liability for its consequences to 
all men everywhere. On the contrary 
I would say that his obligation to 
those lawfully upon his premises is 
to be ultra-cautious in carrying on his 
ultra-hazardous activity, but that it 
will still be the task of the injured 
person to show that the defendant 

owed to him a duty of care and did 

not fulfil it. 

The decision of the House of 
Lords has, however, met with con- 
siderable criticism. It has been 
pointed out that the doctrine of 
“no liability without fault” has been 
gradually replaced in modern times 
by the criterion “On whom should 
the risk fall?” Judged by this crite- 
rion the proposition contained in 
the Restatement is more in accord 
with modern thought. Not only the 
courts of the United States, but also 
the French courts adopt this criterion 
in the case of explosives factories. 
So why should not the English courts 
do the same? The reason is, of course, 
because the English courts are more 
closely tied to precedent and cannot 
develop the law so freely as the 
courts of other countries. 


Res Ipsa Loquitur Doctrine 

May Lead to Same Result 

If | may hazard a guess, however, 
I foresee that the English courts may 
well achieve substantially the same 
result in a roundabout way. It may 
be like this: In Read v. Lyons the 
Attorney General, in the course of 
his argument, said that the manu- 
facture of explosives, which was 
formerly particularly dangerous, is 
now one of the safest industrial 
processes and Lord Simonds in his 
judgment said that, in discharging 
the task of proving negligence, the 
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plaintiff will sometimes be able to 
call in aid the maxim res ipsa 
loquitur. That means that, whenever 
there is an explosion in a factory, 
that may well be prima facie evi- 
dence of negligence on the part of 
the employers or their servants. At 
the time when Read v. Lyons was 
decided, that was not much help to 
the injured woman, because the 
negligence might have been that of 
a fellow servant, for whom the em- 
ployer was not responsible owing to 
the doctrine of common employ- 
ment. That doctrine was however 
abolished in England in 1945. The 
result is that if an explosion now 
occurred in an explosives factory the 
occupiers may well be held liable 
unless they can explain how the acci- 
dent could have happened without 
negligence. 

The effect of the United Australia 
case and Read v. Lyons was to bring 
the Restatement prominently before 
practitioners: so much so that in the 
next year 1948 when a new point 
arose on which there was no English 
authority directly in point, recourse 
was had to it at once. It was the 
remarkable case of Reading v. The 
King, 1948 2 K. B. 268. An army 
sergeant stationed in Cairo had re- 
ceived £20,500 in bribes from Egyp- 
tians. All he had done was to sit in 
uniform in the front of lorries go- 
ing into Cairo and, by virtue of his 
presence, the lorries were given safe 
conduct and passed unchallenged. 
He did it so as to disarm the sus- 
picions of the Egyptian police—to 
divert their suspicion from an illegal 
enterprise in the traffic in drugs or 
drink and he made a fortune by 
doing so. The military authorities 
seized the money and he was court- 
martialled and sentenced to im- 
prisonment, After he was released 
he claimed the moneys from the 
Crown, saying that they were his 
and the military authorities had no 
right to them. The case came before 
me for trial. It was an unusual case 
because it was said on behalf of the 
sergeant with some force, What right 
had the Crown to take the tainted 
money? The case was argued on be- 
half of the Crown by the Attorney 
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General. He had evidently studied 
the Restatement, for the guidance 


which it gave. He referred to the 
Restatement of Agency (IV, §404) 
which gives very instructive illus- 
trations as to the circumstances in 
which a servant is accountable for 
illicit profits made by him. He re- 
ferred in particular to this illustra- 
tion (Agency, Volume II, page 926): 
P employs A to take care of the 
horses which P uses for driving pur- 
poses. P does them for a 
month and, during this period with- 
out P’s consent, A rents the horses 
to various persons who benefit the 
horses by the exercise thereby given 
them. A is subject to liability to P 
for the amount which he has received 
as rental. 


not use 


In the result I decided that the 
Crown was entitled to the money. 
In the course of my judgment I for- 
mulated the following proposition: 


The claim here is for moneys which 
in justice, ought to be paid over. I 
do not mean, of course, justice accord- 
ing to the instinct of the particular 
judge who happens to try the case, 
but justice according to the principles 
of law. In my judgment, it is a prin- 
ciple of law that if a servant, in 
violation of his duty of honesty and 
good faith, takes advantage of his 
service to make a profit for himself, 
in this sense, that the assets of which 
he has control, or the facilities which 
he enjoys, or the position which he 
occupies, are the real cause of his 
obtaining the money, as distinct from 
being the mere opportunity for get- 
ting it, that is to say, if they play the 
predominent part in his obtaining 
the money, then he is accountable for 
it to the master. 


I should like here to acknowledge 
my indebtedness to the Restatement 
for the guidance it afforded me. The 
decision was affirmed in the Court of 
Appeal and also in the House of 
Lords. The leading judgment was 
there given by Lord Porter who 
quoted the above passage with ap- 
proval and said that “any official 
position, whether marked by a uni- 
not, which enables the 
holder to earn money by its use gives 


form or 


his master a right to receive the 
money so earned, even though it was 
earned by a criminal act”. Thus 
there is now established in English 
law a proposition for which the 
Restatement showed the way. 


Restatement Played Role 
in Recent Libel Case 


The wide range of the Restatement 
in the English courts is shown by the 
fact that quite recently it played its 
part in an important libel case. 
Kemsley v. Foot, 1951 1 T.L.R. 197. 
It involved questions as to the right 
to comment fairly on matters of 
public interest. A weekly newspaper 
called the Tribune had published a 
criticism of the Evening Standard, 
saying that an article in it was “the 
foulest piece of journalism perpe- 
trated in this country for many a 
long year”. The Evening Standard 
did not bring an action on account 
of that criticism. But the Tribune 
had headed its article with the com- 
ment “Lower than Kemsley”. Now 
Lord Kemsley was a director of news- 
paper companies which had no con- 
cern with the Evening Standard. He 
brought an action against the Trib- 
une on account of the headline. He 
was not mentioned elsewhere in the 
article. He pleaded an innuendo, al- 
leging that the headline meant that 
his name was a by-word for publish- 
ing false statements and also meant 
that the best way of bringing home 
the extreme dishonesty of the Eve- 
ning Standard was to say that it 
was “Lower than Kemsley”. The 
Tribune pleaded the defense of fair 
comment, but the judge struck it 
out because “Lower than Kemsley” 
was a naked comment which stated 
no facts. The judge said that in those 
circumstances the only defense avail- 
able to the Tribune was justification, 
which it had not pleaded. The Court 
of Appeal reversed his decision and 
held that the defense of fair com- 
ment was available to the Tribune. 
There was no English decision di- 
rectly in point, but there was a 
South African decision one way and 
the Restatement the other way. The 
court preferred the proposition con- 
tained in the Restatement of Torts. 
Lord Justice Birkett said (page 208): 

In the Restatement of the Law of 

Torts, adopted and promulgated by 

the American Law Institute, it is of 

interest to observe that in chapter 

25 (para. 606), dealing with what is 

termed “privileged comment”, it is 


(Continued on page 404) 
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The Legal Profession and Socialization: 


A Reply to Dean Robert G. Storey 


by Warren Freedman ~ Instructor in Law, Rutgers University 


® Professor Freedman requested space in the Journal to reply to the article by Dean 
Robert G. Storey entitled “The Legal Profession versus Regimentation: A Program To 


Counter Socialization", which appeared in the February, 1951, issue of the Journal 
(37 A.B.A.J. 100). He does not agree with Dean Storey that the British Legal Aid and 
Advice Act, 1949, is a ‘trend toward socialism or regimentation of the legal profes- 


sion’, and discusses Mr. Storey's article point by point to show why he disagrees. 





® While I have not “attended the 
International Bar Association meet- 
“talked with 
outstanding solicitors and barristers, 


ing in London” nor 


both in and out of government serv- 
ice, representing the Conservative 
and Labour Parties of England”, as 
has my illustrious colleague, Dean 
Storey, I venture to say that I have 
devoted sufficient time and study to 
the Legal Aid and Advice Act, 1949 
(13 Geo. 6, c. 51), having recently 
authored an article entitled “A Read- 
ing of the British Statute on Legal 
Aid and Advice” in 39 Kentucky 
Law Journal 151-183 (January, 1951), 
to answer the critical review of the 
British plan given by Dean Storey. 
In the first place, I have read the 
statute, consulted the primary sources 
of materials and endeavored to un- 
derstand the arguments, pro and 
con, for the adoption of such a legal 
assistance plan in the United States. 
However, I seek here only to correct 
the misinterpretations therein with 
respect to the Legal Aid and Advice 
Act, passed by Parliament on July 
7, 1949. 


My interest in the British plan 
stems purely from academic roots. I 


am equally adamant as Dean Storey 
that the “inroads of governmental 
regimentation upon the legal profes- 
sion” be halted. I too favor an in- 
dependent Bar and judiciary un- 
hampered in the administration and 
practice of law. However, before I 
publicly object to what plans ‘our 
English democracy has enacted in 
the field of universal legal assistance," 
I should prefer to have read the 
Legal Aid and Advice Act, 1949, 
under my own power. I am not so con- 
servatively set in my views as to con- 
tend that the “British Legal Assist- 
ance Act” (undoubtedly Dean Storey 
means the Legal Aid and Advice Act, 
1949) is “‘a trend toward socialism or 
regimentation of the legal profes- 
sion” (page 101). I would first note 
that Viscount Jowitt, the Lord Chan- 
celor of Great Britain, has written:* 
I do not think that even the most 
die-hard Tory can suggest that we are 
nationalising the Law or interfering 
with the course of Justice. 
Perhaps the obvious truth is that we 
have not heeded the sound comments 
of Judge Albert Conway of the New 
York Court of Appeals in an address 
before the New York State Bar Asso- 
ciation in 1947: 


Sometimes we see things more clear- 
ly by lifting our eyes from our sur- 
roundings and viewing what is occur- 
ring elsewhere. In England a commit- 
tee consisting of leaders of the bar and 
in social reform headed by Lord Rush- 
cliffe was appointed in London on 
May 25, 1944, curiously enough when 
the war was at its height. . . . In May 
of 1945, one year later, there was 
made the so-called Rushcliffe Report. 

I recommend most earnestly a 
reading of it, and of the recommenda- 
tions contained therein. Believing as 
we do in our democracy and its con- 
stitutional provisions for the equal 
protection of our laws for all, what 
answer as a profession can we offer if 
we do not make those provisions work? 

There is an immediate need here in 
the United States for a well-inte- 
grated plan for legal assistance for 
the “hundred million or more” peo- 
ple* who do not have good access to 
lawyers’ services. In the United 
States less than 2 per cent of people 
in the $2500 or less income group, 
constituting the bulk of our popula- 
tion, actually consult lawyers.5 The 
experience of the British people with 
universal legal assistance should be 
comprehended by the legal profes- 





1. The following primary and official sources 
are recommended: “Report of the Committee on 
Legal Aid and Advice in England and Wales’’, 
presented by the Lord High Chancellor to Parlia- 
ment in May, 1945 (CMD 6641); ‘Summary of the 
Proposed New Service, Legal Aid and Advice Bill, 
1948"", (CMD 7563); “‘Legal Aid and Advice Bill, 
1948"' (12 Geo. 6); and ‘‘Legal Aid and Advice 
Act, 1949"" (13 Geo. 6). 

2. 24 N.Y.U.L.Q. Rev. 757, 769 (1949). 

3. Report of the New York State Bar Associa- 
tion (1947) 319. 

4. Supra, note 3 at page 320. 

5. Elson, ‘The Rushcliffe Repoft’’, 13 U. of Chi. 
L. Rev. 131, 141 (1946). 
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sion here; only with an objective 
attitude intent upon knowing the 
undistorted mechanics of the British 
plan can the lesson reach home. 

I am reminded of an oft-told story 
about a fellow who applied to a cer- 
tain lending institution for a sub- 
stantial loan. He handed a 
three-page application blank to fill 
out. The blank contained many inti- 
mate queries to be answered in the 


was 


space following each query. Among 
the queries was “Do you owe any 
back house rent?” The applicant for 
a loan pondered the query, then 
wrote in the blank space: “We do 
not have a backhouse; our home is 
equipped with modern plumbing.” 
Well, sometimes even the finest of 
us lawyers labor under misapprehen- 
sions, even to the point of confusing 
the “‘backhouse” inhabited by those 
unable to receive adequate legal as- 
sistance with the modest, comfort- 
able home in which fewer and fewer 
of us reside today. Therefore, let us 
examine specifically Dean Storey’s 
objections to the Legal Aid and Ad- 
vice Act, 1949. 


British Lawyers Do Not Favor Plan 
Because of Economic Pressure 
1. Dean Storey contends that the 
“almost universal approval of the 
plan by members of the British legal 
profession” ‘is “due to necessity and 
economic strain” (page 101). This 
unfair accusation that English bar- 
risters and solicitors were motivated 
by hopes of pecuniary gain is par- 
tially refuted in a report in The Law 
Times for February 18, 1949, de- 
scribing the enthusiastic reponse of 
British lawyers to the plan:® 
The attitude of the legal profession 
seems to be one of welcome to the 
general principles of the Bill, com 
bined with a sober realization of the 
fact that success in working the Bill 
may prove to be a touchstone by which 
the general public judges the legal 
profession. 
The ratio of English lawyers to popu 
lation is much more favorable than 
in the United States where there is 
one lawyer for every 750 persons; 
while in England 16,000 solicitors 
and 1,200 barristers serve a popula- 
tion of 40,000,000 or a ratio of one 
lawyer to 2,325 persons.?’ The Rush- 
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cliffe Committee Report (CMD6641), 
upon which the present statute is 
based, represents the work of a par- 
liamentary-appointed committee of 
twenty-one of England’s most dis- 
tinguished citizens. The Report was 
adopted by all English political par- 
ties and acclaimed by leading mem- 
bers of the legal profession, includ- 
ing the two chairmen of The Bai 
Society and the two presidents of 


~The Law Soc iety.® 


2. “The conservative estimated 
cost of full administration of the 
Legal Assistance Plan is £4,300,000” 
(page 101), according to Dean Storey, 
who therefore infers that the cost is 
downright prohibitive. Viscount Jo 
witt, the Lord Chancellor, estimates 
the over-all cost, after receipt of con- 
tributions and costs, to be only 
£2,000,000 annually, or less than one- 
half of Dean Storey’s figures. The 
Lord Chancellor in October, 1949, 
further estimated that 400,000 per- 
sons would receive legal advice and 
100,000 persons would receive legal 
aid within the first year, and con- 
cludes that £4 a head for fair dealing 
cannot be thought excessive.® 

3. Dean Storey asserts that “legal 
advice is not provided at government 
expense—only assistance in court 
when some affirmative action must 
be taken by the solicitor or barrister” 
(page 102). He seems to imply that 
the legal advice plan is only a piece- 
meal, incomplete effort in contrast 
with the legal aid plan. Indeed the 
fact is that legal advice has been 
inade available to all persons, under 
Section 6(1) of the Act, without ref- 
erence to the “means” test employed 
in legal aid. The legal profession in 
Britain believes that legal advice 
should not be an aspect of legal aid 
as in the United States, but that sep- 
arate facilities should be required 
for legal aid and legal advice on the 
theory of avoiding unnecessary court 
litigation.'° This independent rela- 
tionship between legal advice outside 
of litigation and legal aid in litiga- 
tion is made intimate by the fact that 
the legal adviser at the Legal Advice 
Centre can give the applicant a writ- 
ten note on the advice tendered 
(Section 7 (ii) of the Act), which 


official record when presented to the 


prospective opposing litigant may 
well preclude resort to the courts. 
Under Section 5 of the Act the soli- 
citor may take steps to assert a claim 
even where the question of legal pro- 
ceedings has not yet arisen. The ad- 
vice given must be limited to advice 
on English law (Section 6 (2) of the 
Act). 


Real Conflict over Plan 
Is Role of Government 


1. Dean Storey next confides in his 
reader that members of the English 
Bar with whom he had discussed the 
matter admitted that “it would be 
preferable for the legal profession to 
provide and administer the Legal 
Assistance Plan’. This assertion, in 
direct conflict with the words and 
meaning of the Act, is probably the 
principal bone of contention with 
critics of the British plan. Funda- 
mentally, there is here disagreement 
with the new and basic concept that 
legal assistance is not a charity" 
stemming out of private philanthro- 
py, but a right the State has almost 
a duty to foster and protect. Con- 
trast this concept with the 1946 reso- 
lution of the House of Delegates of 
the American Bar Association, which 
commenced: 

Whereas the American Bar Associa- 
tion believes that it is a fundamental 
duty of the Bar to see to it that all 
persons requiring legal advice, be able 
to obtain it, irrespective of their eco 
nomic status... . 

Truly there is no open conflict be- 
tween this resolution and the British 
concept when the facts and provi- 
sions of the Legal Aid and Advice 
Act, 1949 are. known. The entire 
administration of the Act is squarely 
placed in the hands of The Law So- 
ciety (Sections 8 to 14 and 17 of the 
Act, in particular), a well-integrated 


6. 207 The Law Times 95 (1949). 

7. Supra, note 5. 

8. According to the London Times (October 18, 
1950), the Voluntary Panels contained the names 
of 8,500 solicitors and 1500 barristers: ‘*. . . sub- 
stantially the whole of both branches of the legal 
profession was supporting the scheme." 

9. Supra, note 2. 

10. See generally 59 Yale L. J. 320-344 (1950). 

11. See ‘“‘Justice Tomorrow’’ in The Observer, 
Sunday, February 27, 1949; also, ‘The. Poor Man's 
Right to Legal Aid’, 61 Scot. L. Rev. 55 (1945) 
Cf. note 12. 
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organization of solicitors similar to 
but having more power over the legal 
profession than the American Bar 
Association. All regulations are pre- 
pared by The Law Society for the 
Lord Chancellor who is empowered 
to issue orders; regulations on ad- 
ministration and finance are _pre- 
pared by The Law Society with the 
concurrence of the The 
governing panel of lawyers is ap- 
pointed by The Bar Council for 
barristers and by The Law Society 
“the 
duty to see to it 


Treasury. 


funda- 

that all 
persons requiring legal advice be 
able to obtain it” with the 
British legal profession. 


for solicitors. Indeed 


mental 
rests 


5. The “abuses of the health serv- 
ice . . . too numerous to mention” 
(page 102) is next delineated by Dean 
Storey as bearing “similarities” to 
the “Legal Assistance Act”. Argu- 
ments by analogy are generally so 
vulnerable that there is little pur- 
pose in refuting the charge. A dis- 
tinguished pioneer in the fie}d of 
legal assistance, Reginald Heber 
Smith, has eloquently declared:'* 

There can be an honest difference 
of opinion as to whether the state 
owes an affirmative duty to its citizens 
to keep them in good health. There 
can be no argument against the propo- 
sition that the state is bound to see 
that its citizens receive justice. That, 
and defense against foreign aggression, 
are the two primary reasons why 
government exists. 

It is sufficient to point out that the 
benefits of the National Health Serv- 
ice in Britain are available’ to every- 
body without any “means” test such 
as is elaborated within the Legal Aid 
and Advice Act, 1949. One British 
writer in 9 Modern Law Review 58, 
64, (April 1946), who saw a salutary 
retention of private controls under 
the legal assistance plan, wrote: 

It is the merit of the Rushcliffe 
Committee not to have adopted a 
course which other laws have adopted. 
. . » It would have been cheaper for 
the public chest to transfer all poor 
persons cases to a public solicitor. . . . 
But that saving would have been 


made at the expense of depriving the 
independent profession of practically 
all connection with legal aid. It would 
have introduced into the organization 
of professional representation an offi- 
cial and bureaucratic element which 


is fortunately utterly alien to the tra- 
ditions of the English legal profession. 


British Plan Does Not Destroy 

Attorney-Client Relationship 

6. “The true relationship of attor- 
ney and client cannot be maintained, 
especially since government bureaus 
and agencies may be in litigation 
with legal aid clients”, according to 
102). It is the 
attorney-client 


Dean Storey (page 
maintenance of the 
relationship which was a paramount 
Act! 


mention of this relationship is found 


consideration in the limely 
throughout the provisions of the 
Act, in particular, Section 1(7): 

Save as expressly provided by the 
Part of this Act or by regulations made 
thereunder— 

(a) the fact that the services of coun 
sel or a solicitor are given by way of 
legal aid shall not affect the relation- 
ship between or rights of counsel, 
solicitor and client... . 

Regulation 14 of The Legal Aid 
(General) Regulations, 1950 (S.1- 
1950, No. 1359) affirms that “in gen- 
eral [the solicitor] will have the 
same freedom of action as he pos- 
sesses normally”. The relationship 
of lawyer and client in the giving of 
legal advice is protected under Sec- 
tion 5 (9) of the Act which provides 
for remedies against the solicitor for 
negligence and at the same time in 
sures retention of the lawyer-client 
privileged communication. It is true 
that all payments from applicants for 
legal aid go to the fund and not to 
directly 
(Section 2 (2b) of the Act) and that 
the solicitor’s bill and the counsel’s 


the solicitor or barrister 


fees are taxed on the ordinary basis 
by statute or court order. But this 
alone “will not mean the end of the 
freedom and independence of the 
Bar’’.18 

It seems futile to conjure up situ- 
ations where the government will be 
in litigation with legal aid clients, 
as Dean Storey would have us do. 
Is not the government ever pres- 
ent in criminal aid matters involv- 
ing indigent defendants and court- 
appointed counsel, as well as in 
certain civil aid matters, yet the rela- 
tionship of attorney-client is even 
more sanctified? Since the Magna 
Charta in 1215: “To none will we 


The Legal Profession and Socialization 





Lorstan 


Warren Freedman is now a member of 
the faculty of the School of Law at Rutgers 
University. Born in 1921, he received his 
A.B. at Rutgers, attended Cornell Law 
School and Columbia University, obtain- 
ing his LL.B. at the latter in 1949. He is 
the author of a dozen legal articles in 


various law reviews. 





sell, to none will we deny or delay, 
right or justice” —the right to counsel 
has been carefully preserved in Eng- 
land and in the United States. 


There Is No Direct Compensation 

of Lawyer by Government 

attack on the British 
plan made by Dean Storey is his 
acknowledgment that 5,000 members 
of the British legal profession “will 
be drawing compensation from the 
British Government” (page 102). 
Surely then it can be said that even 
we American lawyers draw some 
compensation from the Government 
when our costs and fees are estab- 
lished by the court. Under the Act 
solicitors and counsel are entitled to 
full costs and fees in the county 
courts, while for cases in the House 
of Lords, Court of Appeal or High 
Court, 85 per cent of the amount 
allowed on taxation of their fees and 
profit costs are given.’* In criminal 
aid a solicitor is generally allowed a 
higher fee. But there is no direct 


7. Another 





12. 33 A.B.A.J. 445, 447; May, 1947. 
13. Note, ? Modern L. Rev. 58, 66 (April 1946). 
14. Section 2{1) of the Act. 
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compensation from government to 
lawyer as Dean Storey’s statement 
would have us infer." 

8. Dean Storey concludes that the 
British plan is “not a worthy prece 
dent” here “the 
have no highly organized bar asso- 
ciations such as ours“ (page 102). It 


because 


English 


is submitted that for years we have 
sought a truly organized Bar; less 
than 45,000 out of 200,000 practicing 
lawyers in the United States are as- 
sociated with the American Bar As- 
Our 
tions are, in the main, honor organ- 
izations, voluntary and _ exclusive, 
not designed to undertake their re- 
sponsibilities toward the public. An 


sociation.'® local bar associa- 


important report delivered before 
the New York State Bar Association 
in 1948 was prefaced with this decla- 
ration:!7 
For many years this Association has 
officially recognized that the organized 
Bar has the responsibility of seeing 
that there be no denial of justice 
through poverty. It has sought to stir 
its members and members of the Bar 
generally to their responsibility. 
Indeed “the majority of lawyers still 
practice on an individual basis and 
are not organized to, give low cost 
service’.'8 How can Dean Storey 
indict the English bar associations as 
being largely social in nature when 


The Legal Profession and Socialization 


these very groups were sufhciently 


integrated and organized to step in 
and handle the massive problem ol 
administration of the Legal Aid and 
Advice Act, 1949! I note the extreme 
disciplinary control of barristers ex- 
« : a 

The Ba 
Council, of which the Lord Chance!- 


ercised very strictly by 
lor is president. The disciplinary 
control of solicitors by The Law So- 
ciety results in the regular “striking 
off” of members. 

In conclusion, may | recommend 
to those critics of the British plan 
that they read the Legal Aid and 
Advice Act, 1949, and then turn thei 
attention to making an objective 
analysis devoid of such misinterpre 
tations. The English legal profes 
sion intend to make the plan work 
democratically; I'm sure they resent 
the use of such disparaging words as 
“regimentation” and “socialization” 
their efforts at 
universal legal assistance. Salutary, 


being applied to 


democratic changes are indeed en- 
visioned, and it is for us American 
lawyers not to disparage the efforts 
of others without cognizance of the 
facts and the provisions of the Act. 
Indeed one British writer has writ- 
ten:!9 
The fact that large sections of the 
community can conduct their lawsuits 


free of charge or at very small expense, 
will lead to demands for a revision 
of the system of costs, and of the en 
tire system of civil procedure which 

. is so very largely responsible for 
the exorbitant costs of proceedings. 
Yet even more important than all this 
is the fact that the opening of the 
Courts to whole classes of the popula 
tion, so far excluded from them, can 
not be without influence on the future 
development of substantive law. Legal 
questions that could never before be 
brought before the courts will claim 
attention. 
were lurking in the background will 
assume a new significance. Questions 


judicial Questions — that 


that appeared as minor topics of pure 
ly legal interest will be presented in 
their true social and economic setting. 
Bench and bar alike will be brought 
into contact with problems that have 
so far succeeded in escaping their at 
tention, 


15. Alex Elson, of Chicago, in an address be- 
fore the twenty-fifth annual conference of Legal 
Aid Organizations in 1947 boldly stated: ‘‘The 
time has come | think when we can no longer 
overlook the fact that we are not able to do the 
total job on an individual basis. We should frankly 
and unashamedly advocate and go after public 
funds to finance Legal Aid work. | know that is a 
thought which repels many of you. What | am say 
ing may sound like heresy, but | think we shy away 
from it because we immediately think this is the 
first step toward the socialistic Bar, ‘supra note 5 

16. Note, 37 A.B.A.J. 127; February, 1951. 

17. Address by George VanSchaick, Chairman 
of the Committee on Legal Aid, Report of the 
New York State Bar Association (1948) 192-3 

18. Supra, note 5 at page 142 

19, Supra, note 13 


Procedures of Emergency Agencies Being Studied 


® A special committee of the Section 
of Administrative Law of the Ameri- 
can Bar Association has been ap- 
pointed by Reuben Hall, Chairman 
of the Section, to look into the pro- 
cedures of the emergency agencies in 
the Federal Government. 

The committee will be concerned 
primarily with the procedures to be 
followed by the agencies created un- 
der the Defense Production Act of 
1950 (approved September 8, 1950, 
64 Stat. 798, 50 U.S.C.A. Appendix 
2061-2166), such as the Office of Price 
Stabilization, Defense Production 
Authority, Wage Stabilization Board 
and others which have been or may 
be created. The emergency agencies 
are exempt from the requirements of 
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the Administrative Procedure Act 
but it is hoped that procedures can 
be followed which will assure fair 
play without unduly hampering o1 
restricting the expeditious disposi 
tion of the problems arising from the 
defense effort. The content of the 
substantive regulations is outside the 
scope of the committee's activities. 

The committee will be glad to 
hear from lawyers who have experi- 
enced procedural problems with the 
emergency agencies or who have sug- 
gestions for procedural 
ment. Information and suggestions 
should be sent to Wendell Berge, 
chairman of the committee, Ring 
Building, Washington 5, D. C. The 
committee is not in a position to 


improve- 


make and will not make individual 
acknowledgments nor will it assist 
in the disposition of individual prob- 
lems. The committee will conside1 
and give attention to any comments 
or suggestions submitted in connec- 
tion with its study and resulting 
recommendations on procedural pol- 
icies and practices of the emergency 
agencies. 

In addition to Mr. Berge, Chair- 
man, other members of the commit- 
tee are Harry J. Breithaupt, Jr., Dean 
Dinwoodey, Robert K. McCon- 
naughey, John P. Moore, David 
Reich, Charles Effinger Smoot and 
Ralph P. Wanlass. All correspond- 
ence, however, should be addressed 
to Mr. Berge, the chairman. 








# In 
whicl 
The ¢ 
of th 
withi 





® U: 
the ¢ 
prob 
tion 
back 
icut 
segm 
the — 
court 
and 
their 
left 
court 
istrat 
matt 
tion. 
fees 
value 
exter 
the \ 
cordi 
fees | 
A 
the « 
court 
state’ 
ate tl 
Kn 
Conn 
cupie 
ment 
new 
pride 


; be- 
.egal 
“The 
nger 
> the 
ankly 
ublic 
is a 
say 
away 
s the 
te 5 


rman 
f the 


lual 
ssist 
rob- 
iden 
ents 
nec- 
ting 
pol- 


-ncy 


lair- 
mit- 
lean 
on- 
avid 
and 
ond- 
ssed 








A Colonial Court Today: 


Connecticut's Probate Court System 


by A. Frederick Mignone + of the Connecticut Bar (New Haven) 


® In this article, Mr. Mignone outlines the history of the probate courts of Connecticut, 


which still function much as they did in the days when New England was the frontier. 


The probate judges still operate their own courts, pay the clerks, and pay the expenses 


of their courts from fees collected for the administration of estates and other matters 


within their jurisdiction. 





® Under a curious anachronism in 
the Connecticut judicial system, the 
probate courts of that state still func- 
tion today under a set-up which dates 
back to the early days of the Connect- 
icut colony. They comprise the only 
segment of the state judiciary in which 
the judges still operate their own 
courts, pay the clerks, secretarial help 
and other expenses, and retain as 
their compensation the net income 
left from the fees paid in to the 
courts in connection with the admin- 
istration of the estates and other 
matters ‘coming within their jurisdic- 
tion. The size of the income from 
fees depends on the number and 
value of the estates probated, the 
extent of the hearings required and 
the volume of documents filed, ac 
cording to a meticulous schedule of 
fees prescribed by state statute. 

A little historical background on 
the establishment of these probate 
courts at the very beginning of the 
state’s colonial period helps deline- 
ate the present situation. 

Known as the “Constitution State”, 
Connecticut, in many respects, oc- 
cupies a special niche in the develop- 
ment of government and laws in the 
new world. It can point out with 
pride that it established its first con- 


stitution, known as the “Funda 
mental Orders”, in 1639. As the 
well-known early American historian, 
John Fiske, stated, this instrument of 
free government was “the first writ- 
ten constitution known to history 
that created a government and it 
marked the beginning of American 
democracy”. 

As early as 1639, provision was 
made for the probating of wills in 
the “Particular Courts” of the col- 
ony. When these “Particular Courts” 
were abandoned in 1666, the business 
of probating decedents’ estates was 
entrusted to the County Courts, of 
which there was one for each of the 
four original counties of the colony- 
Hartford, New Haven, Fairfield and 
New London. However, in 1716, an 
act passed by the Commonwealth 
provided for the establishment of 
separate probate courts in each of 
these counties “to be holden by one 
judge to be appointed and. commis- 
sioned for that purpose with a clerk”. 

From the beginning all courts es- 
tablished in the colony operated on 
a fee basis. However, following the 
development of the colony into state- 
hood and the establishment of a 


state system of courts, the fee system 
was gradually abolished in all but 


the probate courts. 

The bulk of the wills, inventories 
and other documents filed in the 
early colonial courts are fortunately 
preserved and valued as _ historical 
documents, constituting a veritable 
treasure trove of material depicting 
early Connecticut colonial life. An 
interesting volume entitled Early 
Connecticut Probate Records, com- 
piled by Charles W. Manwaring, col- 
lects, in book form, hundreds of 
these probate records of the colonial 
period. They present intimate and 
sometimes dramatic glimpses of the 
life, mores, clothing, household ef- 
fects and furniture in use in those 
pioneer days. Most of the wills ap- 
pear to have been written. by the tes- 
tators themselves, and, judging from 
the spelling used, the early settlers 
were far more concerned with the 
struggle to survive than learning how 
to spell. The interesting thing that 
stands out pre-eminently in examin- 
ing these old wills is that the law of 
testamentary dispositions has, re- 
mained essentially intact in the sev- 
eral hundred years that have gone by 
since these Connecticut Yankee pro- 
genitors sought to dispose of their 
worldly goods. 

The wills of the colonial settlers 
indicate that it was the custom to 
ask two or more trusted friends of 
the testator to act as “overseers” to 
see to it that the terms of the will 
were properly carried out by the 
executors. The will of John Wake- 
man, a resident of New Haven col- 
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A Colonial Court Today 





ony, dated June 18, 1660, is an in- 
teresting example: 
Page 168-9. 

Wakeman, John (late) of New 
Haven. Invt. £157-16-11. Taken 14 
September, 1661, by Richard Lord, 
William Wadsworth. Will dated at 
New Haven, 4 month, 18 day, 1660 
(18 June, 1660). 

I John Wakeman of New Haven, 
being weake in body but of sound 
understanding and memory, in expec- 
tation of my great change, do make 
this my last will and testament: 

First, I comend my soule into the 
hands of my Lord Jesus Christ, my 
redeemer, trusting to be saved by his 
merits and intercession, and my body 
to be buryed at the discretion of my 
executors and friends, in hope of a 
joyfull resurrection: testifying my 
thankfullness to God for the free 
manifestation of his grace to me in 
Christ, and for the liberty and fel- 
lowship vouchsafed me with his peo- 
ple in his ordinances in a congrega- 
tional way, which I take to be the way 
of Christ orderly walked in according 
to his rules, But I doe testify against 
absolute Independence of Churches, 
and persecution of any in light or act 
ings, and against compulsion of con 
science, to concur with the church 
without inward satisfaction to con- 
science, and persecution of such as 
dissent upon this grounde, which | 
take to be an abuse of the power 
given for edification by Christ, who is 
only Lord of the conscience. 

As for my outward estate and world 
ly goods that God hath given me, 
which I shall leave, my just debts and 
funerall charges being satisfied, my 
will is that first I give unto my daugh- 
ter Helina, wife To John Talcott of 
Hartford, twenty pounds, to be wholy 
at her owne disposing; and to her 
husband, my son-in-law, John Talcott, 
five pounds and my best beaver hatt 
and band; and to ech of their three 
children five pounds a piece, namely, 
unto John, Elizabeth and Samuell, all 
to be payd within six months after 
my decease. It. I give unto my son 
Samuell Wakeman’s two sons, namely, 
Samuell and John, ten pounds a piece. 
It. I give unto my daughter Kitchell’s 
daughter, Elizabeth, ten pounds. Item. 
I give unto my brother-in-law Adam 
Nicholls of Hartford my cloath cloake 
and the suite of the same which was 
my cousin John Walker’s, and my gray 
hatt; and I give unto his wife my sister 
Anna Nicholls ten pounds, to be 
wholy at her owne disposing; and to 
thayr four children twenty shillings 
a piece, namely, John, Hanna, Sarah 
and Ebenezer, all which my will is 
should be payd to them within six 
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months after my decease. It. I give 
unto Hanna Cheeuers five pounds, to 
be set apart and improved for her, at 
the end of one Yeare after my de 
cease, as my overseers shall see meet, 
untill she come to eighteen years ol 
age (which is the tyme agreed upon 
for her continuence with me or mine) , 
or till the tyme of her marriage, pro 
vided she marry wth the consent of my 
executors and overseers, or wth the 
consent of any two of them. It. I give 
to my servant Thomas Huxley my 
short gun with a rest and my hanger 
which he useth to train with, upon 
his good behavior, that is, if he shall 
carry him selfe honestly and faithfully 
in his place and service to the satisfac- 
tion of my executors and overseers, o1 
with the approbation of any two of 
them. Then all the rest of my estate, 
goods, lands, debts whatsoever, | give 
and bequeath to my son Samuell 
Wakeman and to my son-in-law and 
daughter Samuell and Elizabeth Kit- 
chell as followeth, that is, when all my 
debts and legasyes are discharged 
(which my mind is should be out of 
my estate as it ariseth indifferently 
and at the prises comon in this Juris- 
diction). My will is that my son Sam 
uell Wakeman shall have two thirds 
parte of that my whole estate that re 
maineth, and my son and daughter 
Kitchell the other third part equally 
betwixt them, and my will is that my 
daughter Elizabeth Kitchell shall have 
that parte of hers wholy at her owne 
disposing. And I doe make and ap- 
point my son Samuell Wakeman and 
my son-in-law Samuell Kitchell to be 
joyntly executors of this my last will 
and testament. Allsoe I doe Intreate 
my beloved friends and _ bretheren 
Henry Glover and James Bishop to be 
overseers of this my will, and for 
thayr paines herein | give unto ech of 
them ten shillings. And I further de- 
sire my deare and loving sisters, my 
sister Davis and sister Glover, to asist 
my executors and overseers with thayr 
counsell and helpe in prizing, divid 
ing and disposing things equally to 
mutual] satisfaction according to the 
true intent of this my will, which | 
publish with my hand this 18 day of 
the 4 month 1660 in the presence of 
Martha Davis, 

Ellen Glover. 

Joun WAKEMAN 


Mr. Anthony Howkins of Farm- 


ington (adjoining Hartford) was not 
so literate. His will, dated February 
26, 1673, follows: 


Howkins, Anthony, Farmington. 
Died 28 February, 1673-4. Invt. £332- 
05-00. Taken by Robert Porter & 
Thomas Barnes & John Woodruffe. 


The children: Ruth, age 24 years, 
John 22, Sarah 16, Elizabeth 14, & 
Hannah 12 years. Will dated the 26th 
day of February, 1673-4. 

I Anthony Howkins of Farmington, 
being Stricken in years and finding 
my sealfe weak in body but of Compi- 
tance of understanding for this worke, 
I give to my wife ann howkins one 
third parte holl isteat, axseapting my 
house and homested at Pork brook 
and the twelfe ackars of Land in the 
gret madow which I bought of Mat- 
thew Webster, which istate I give unto 
hur during the time of her naturall 
Life; and it is my will that what of 
this istate which dos remayne, which is 
thus given too my wif, I say which is 
Laft or doe remayne after my wifes 
departar of her natarall Lif, shall be 
divided amongst my children which 
doe survife, that is, amongst John 
Howkins, Ruth howkins, sary howkins, 
Elizabeth howkins, hanna howkins. | 
give to my son John howkins my house 
and holle homsted Lying and standing 
at pork broock which is of The South 
Side of the hiway which Ledith to har- 
ford; allso I give too my son John 
Howkins the twellfe achars of Land 
which lyith in the gret madow, which 
I bought of Matthew Webster. I give 
and bequeth too my son John how 
kins a sniall foulling pes and arapur 
(rapier), as allso one hors which he 
hath all rady in posation; allso I give 
and bequeth too my son John how- 
kins one fifth part of my holle istate 
which remaynes after my loving wif 
have resaived hur thurds according to 
my will; and allso after my sonne John 
have reasived the house and land, 
armes and horse formarly axprased & 
allso I give and bequeath too my son 
John howkins twellfe ackars of up- 
land which Lys beyond durty hollf; it 
is given him and his hayres foraver, 
he to Com too the injoymant and po 
sation immediatly after my departar 
of my Natural life, as after all my just 
dats ar payd. It. I give to my Son-in- 
Law John tomson one firelock muscat 
and a back sord which was his fathers. 
It. I give too my sune-in-Law John 
Judd £5-10-100. It. i give to my dau- 
tar ruth howkins a cowe which is in 
the hands of abraham dibull of 
hadum, and also a fifth part of my 
istate which doos remayne after my 
wife have resaived her thirds and John 
howkins and my just dets are paid, I 
give too my dautar Sara howkins, I 
give to my dawter elisabeth howkins, 
I give too my dawtar hana howkins. | 
make my wife exsaxritix, and I doe 
intreat my friends Samuel Wells and 
John Judd to be Overseers. 

Witness: Samuel Wells, 
Thomas Thompson. 
(Not signed.) 










An 
Capt. 
(anol 
Harti 
dians 
dated 
N 
Die 
15-( 
Cay 
Ma 
the 
27 
165 
vid, 
Feb 
Elia 
Eliz 
also 
\ 
Wh 
sor, 
Co! 
Ind 
aga 
the 
Gor 
mo! 
the 
In 
dau 
I b 
sett 
out 
div 
dre 
out 
Bre 
Kir 
Fat 
Wi 


p 
lyn 
oul 
Wi 
kee 
We 

( 
167 
bei 
wa: 
Ca 
Ar 

deals 
than 
guilt 
witcl 
ly it 
fines 
ern 
hein 
sets « 





ears, 
4, & 
26th 


gton, 
ding 
m.pi- 
orke, 
one 
5 my 
rook 
1 the 
Mat- 
unto 
urall 
at of 
ich is 
ch is 
wifes 
ll be 
vhich 
John 
‘kins, 
ns. | 
10uUse 
ding 
south 
» har- 
John 
Land 
vhich 
give 
how- 
‘apur 
h he 
give 
how- 
istate 
z wif 
ng to 
John 
land, 
sed & 
y son 
f up- 
lif; it 
‘aver, 
id po 
yartar 
y just 
yn-in- 
uscat 
thers. 
John 
dau- 
is in 
1 of 
f my 
r my 
John 
uid, I 
ns, I 
ykins, 
ns. | 
| doe 
; and 


d.) 











An interesting short will is that of 
Capt. Samuel Marshall of Windsor 
(another early settlement close by to 
Hartiord) who died fighting the In- 
dians shortly after making his will, 
dated September 4, 1675. It reads: 

Marshall, Capt. Samuel, Windsor. 
Died 19 December, 1675. Invt. £902 
15-06. Taken 7 February, 1675-6, by 
Capt. Newbery, Jacob Drake, John 
Maudsley, Deacon John Moore & Mat 
thew Grant. The children: Samuel, b. 
27 May, 1653; Lydia, b. 18 February, 
1655; Thomas, b. 23 April, 1659; Da 
vid, b. 24 July, 1661; Thomas, 18 
February, 1663; Mary, 8 May, 1667; 
Eliakim, July, 1669; John, April, 1672; 
Elizabeth, September, 1674.—(W. R.; 
also see the above named Page 148.) 

Will dated 4 September, 1675: 
Whereas, I Samuel Marshall, of Wind 
sor, am called by the Authority of 
Connecticut to goe foorthe againe the 
Indians which are risen up as enemies 
against the inglish, nott knowing how 
the Lord will dispose of me, if it be 
Gods Will that I shall retorne no 
more, I desire to submit thereto, and 
therefore doe leave this as my Will: 
In the ferst playce, I doe give my 
daughter Lydia Marshall all the Land 
1 bought of Josiah Hull at Hamono 
sett, to enjoy forever. If she die with 
out Issue, the Estate to be equally 
divided amongst the rest of my Chil 
dren, reserving a suitable allowance 
out of it for my wife. I desire my 
Brother Capt. Benjamin Newbery, my 
Kinsman Capt. John Allyn, and my 
Father Wilton to be Overseers. 
Witness: David Wilton, 

Katharine X Wilton. 
SAMUEL MARSHALL. 

Note: Testimony (attest, John Al 
lyn) that Capt. Samuel Marshall went 
out with Major Treat and left this 
Will with his Father David Wilton to 
keep, Samuel Marshall having died of 
Wounds December, 1675. 

Court Record, Page 152—2 March, 
1675-6: Will & Invt. exhibited. There 
being no Executor appointed, Adms. 
was granted to Mary the Relict and 
Capt. Benjamin Newbery. 

Another unusual court record 
deals with the estate left by one Na 
thaniel Greensmith who was found 
guilty and executed for the crime of 
witchcraft. His estate was apparent- 
ly impounded in order to pay the 
fines imposed by the colonial gov- 
ernment in connection with that 
heinous crime. The probate record 
sets out the particulars: 


Greensmith, Nathaniel. Court Rec 
ord, Page 182—15 October, 1662. At 
a particular Court held at Hartford 
30 December, 1662. The Indictment 
of Nathaniel Greensmith and of Re 
becca his wife for witchcraft: Na- 
thaniel Greensmith, thou art here 
indicted by the name of Nathaniel 
Greensmith for not haveing the feare 
of God before thine eyes; thou hast 
entertained familiarity with Satan the 
grand Enemy of God and Mankind, 
and by his help hast acted things in 
a preter naturall way beyond human 
abilities in a naturall course, for which 
according to ye Law of God and ye 
established laws of this Common 
wealth thou deserveth to die. 

The Jury returned that they find ye 
prisoner at ye Barr, Nathaniel Green 
smith, guilty of ye Indictment. 

Respecting Rebecca Greensmith, 
Prisoner at ye Barr, the Jury find her 
guilty of ye Indictment. The said 
Rebecca confesseth in open Court that 
she is guilty of ye charge laid in 
agaynst her. 

Magistrates: 

Mr. Allyn modr, Mr. Treat, 
Mr. Willys, Mr. Woolcot, 

Danll Clarke, Sec., 

Mr. Jo: Allyn. 

Jury: 

Edw. Griswold, Walter Filor, Ensign 
Olmsted, Samll Bordman, Goodm 
Winterton, John Cowles, Samll Mar 
shall, Samll Hale, Nathanll Willet, 
John Hart, John Wadsworth, Robert 
Webster. 
(See File for Greensmith’s Estate as 
below mentioned:) 

Hartford, u ffeb. (16)62(3): Re 
specting the Estate of Nathaniel 
Greensmith, It is ordered that the 
Marshall, Mr. Gilbert, James Ensign 
and Paul Peck shall take care to pre- 
serve the estate from Waste and to 
take in ye account of Debts, and to 
discharge any just debts, and to pay 
fourty pounds to ye Treasurer for ye 
County, and to secure ye rest of ye 
estate in their hands until March 
Court next ensueing, when there will 
be further order taken about ye Re 
mainder of ye Estate. And they are 
desired and authorized to dispose of 
the 2 daughters, with the Advice of ye 
Assistants in Hartford, & to advice 
with them about any Expedient in 
reference to ye premises. 

Pr or of ye Assistants: Danll Clarke, 
Secry. 

An Inventory of the Estate of Na- 
thaniel Greensmith, who was exe 
cuted the 25th of January, 1662, £137- 
14-01. Other Estate found with the 
forementioned Estate of Nathaniel 
Greensmith, with this Exception, viz., 
that this hereafter mentioned is 
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A. Frederick Mignone is a native of 
New Haven and a graduate of Yale 
College and Yale Law School. He has 
served as assistant corporation counsel 
of New Haven and in 1945 and 1946 
was a member of the United States 
Prosecution Staff concerned with the trial 
of Tojo and other Japanese war leaders. 
He is the author of various legal articles 
that have appeared in law reviews and 


bar journals. 





claimed by Hannah & Sarah Elson. 
vizt 


ae Joun X Cow ces, 
14-04-04 JoNATH: GILBERT, 
137-14-01 JAMEs STELL. 


181-18-05 Total Value. 


Note: Part of Inventory at the Prison: 


ésd 
lwo Blanketts 1-05-00 
One Rugg one Blankett 1-15-00 
One Boulster 0-15-00 
One Bed well filled 2-15-00 


Court Record, Page 190—5 March, 
1662-3: Daniel Garrett is allowed 6 
Shillings a week for keeping Nathaniel 
Greensmith and his wife, besides their 
fees, wch is to be paid out of Green- 
smith’s Estate. 

Today, in cases of emergency, 
where it is necessary to make an im- 
mediate disposition of assets in a 
decedent's estate, application may be 
made without delay to a court of 
probate for the appointment of a 
temporary administrator to take 
appropriate action forthwith. In 
colonial days, the situation was more 
complicated, judging from the in- 
teresting petition addressed to the 
General Assembly of Connecticut 
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Colony by one Stephen Richardson 
of Stonington (in New London 
County) praying for assistance. The 
General Assembly of the colonial 
period had judicial as well as legis- 
lative powers, following the English 
tradition in the judicial functions 
vested in the House of Lords. The 
petition reads: 


Richardson, Stephen. To the Hon- 
oured the General Assembly of 
Connecticut Colony now sitting in 
Hartford, the Humble Application 
of Stephen Richardson, showing: 
That whereas, my Hond Father Mr. 
Amos Richardson, of Stonington, by 
the all-disposing Providence of God 
is lately decd, and did before his 
death make his Will, wherein he con- 
stituted my Hond Mother Executrix, 
giving her power to dispose of part 
of his Estate; since which it hath 
pleased God to take away my mother 
also by death, who hath also left her 
last Will in writing, wherein she hath 
made mee and my brother, Samuel 
Richardson, Executors of her last 
Will, we, according to the Trust 
therein reposed in us, would have 
proved the sd. Will at the County 
Court at New London, that we might 
have been in a legal capacity to have 
administered to the Estate and have 
executed the Wills: but it hath 
pleased God to visit the Magestracy 
of New London County that there 
were not so many as to constitute a 
Court at the usual time, and so all 
business at that Court, and ours 
among the rest, was unatended, nor 
can we learn that there will & cer- 
tainly be any Court soon held there; 
and so it is that much of the Estate 
being in stock of Cattell which are 
given immediately to be paid on 
proveing my Mothers Will, & other 
Estate that requires a present Care 
& Dispose of, & which we are unwill- 
ing to run the Hazzard of if it should 
be lost, I do for and by order of my 
Brother, the Co-Executor wth me, and 
for myself, Humbly beseech this Hon- 
ourable Court to appoint persons that 
may speedily hold a Court at New 
London, or at least that this Court, as 
your Wisdom shall see best, do ap- 
point some means whereby there may 
be opportunity given us for a lawful 
probation of sd. Wills so far as shall 
appear to be just, that so wee may 
be capable of Disposeing the Estate 
as willed by our parents, & not ex- 
posed to any Hazzard of Loss of what 
we can now discharge ourselves if the 
sd. Wills were proved, nor bear the 
further charge of it, which is con- 
siderable; or if the Honoured Court 
please to take Cognisance of it and 
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settle the Will, we shall rest satisfied 
therein; & for this Honoured Court 
we ever pray, etc. 
Hartford, 11 October, 1683. 

STEVEN RICHARDSON. 


of the simple possessions acquired 
by the hardy colonists in a lifetime 
of toil. The following is an inventory 
of a more well-to-do colonist of Hart- 
ford, Seth Grant: 


Whereas, today, a will or codicil 
made in Connecticut by a person 
residing therein is not valid to pass 
any estate unless it is in writing, 
subscribed by the testator and at- 
tested by three witnesses, each of 
them subscribing in his presence, in 
colonial times oral wills were valid 
and effective. The following is the 
record of such an oral will: 

Bartlett, Robert, New London. 
Will of Robert Bartlett of New Lon- 
don, taken from his own mouth Ist 
June, 1674: 

Robert Bartlett did then express it 
was his will to give his hous & house 
lott & his farme lying up the River 
to the use of a free schocle to be 
kept in the towne, according to what 
he had declared to Symon Bradstreet, 
Danill Wetherell & Joshua Raymond, 
May 27, ’74, & desired it should be so 
recorded; & did Commit the man- 
nadgement thereof to Edward Palmes, 
Simon Bradstreet, Daniel Wetherell, 
Charles Hill, Joshua Raymond. Ed- 
ward Palmes, in discourse with the 
sd. Robert Bartlett, said: “Robert, | 
understand you have given the re- 
mainder of your estate to Mr. Rogers 
& Gabriel Harris.” The sd. Robert 
replied he had not given away one 
penny. The sd. Palmes enquired of 
him what he intended to doe with 
the rest of his estate. Robert answered 
it must be to pay his debts & burie 
him, wch he desired should be de- 
cently done. Edward Palmes asked 
him whome he committed that trust 
to. Robert replied, “You five,” men- 
tioning the persons above named, and 
desired that Mr. Rogers & Gabriel 
Harris should be fully satisfied for 
what they had done for him. The sd. 
Palmes askt him what should be done 
with the rest of his estate when his 
debts were paid & the charge of his 
funeral satisfied, if any remained. 
Robert replied, “I leave it to you.” 
The sd. Palmes askt, “How would you 
have it disposed of?” Robert replied, 
“To some good use.” The sd Palmes 
asked, “For what good use?” Robert 
replied, “Let it goe with the rest.” 

Edward Palmes, 

Symon Bradstreet, 

Daniel Witherell. 

This interesting volume of early 
Connecticut probate records also 
contains many inventories filed in 
connection with estates probated. 
Here again, we get a vivid picture 


Grant, Seth. A trew and prfecte In- 
ventory of the goods and Chattells of 
Seth Grant, of Hartford, Deceased. 
Invt. £141-10-08. Taken 4 March, 
1646: 

£.0.¢€ 
Impris In the parlowre: one 

great table 10s; 3 joyned 

stooles, 6s; two chaire, 4s 

6d; on chest 6s, 1-06-06 
It. in the lodgeing roome: 

1 featherbed & bolster, 3 

pillowes, 3-10-00 
It. one rugge 20s; one flock 

bolster, 10s; 3 blanketts & 

one couerlett, £1-10,- 3-00-00 
It. 5 Curtens, 12s 6d; one 

bedsted and strawe bedd, 

shi 1-12-06 
It. one trundle bed, 7s; fower 

sheets & one board cloath, 

£3-10s, 3-17-00 
It. 3 sheets, £3-10s; fower 

sheets, £1; 5 perre of pillo- 

bers, £1-10s. 6-00-00 
It. a parcell of linen cloath, 

£2-0; one table cloath & 3 

napkins, 12s, 2-12-00 
It. 1 graue cloath 3s; three 

towells, 4s 6d; smale boxe 

wth some child bed linnen, 0-12-06 
It. 2 Chests, 4 boxes, 13s4d; 

one cubberd, 5s; one 

warmeing panne, 6s8d, 1-05-00 
It. in the Hall: one Table, 2 

forms, 1 chaire, one mus- 

kett, bandaleers & sowrd, 1-11-08 
It. 1 paire of cobirons, 1 

slyce, 1 paire of tongs, | 

prre of bellows, 2 perre of 

Tramells, 0-14-00 
It. 7 smale books, 8s; one spit 

& Gridiron, 4s; 2 brasse ket- 

tles, £1-5s; three brasse pos- 

netts, 10s, 2-07-00 
It. on paile wth an iron baile, 

Is 6d; 2 Iron potts & pott 

hooks, £1; one beil mettell 

morter & iron pestel, 1-06-06 
It. 2 smale. bear vessels, 4s; 

a cowl, 2s 8d; an hower 

glasse, 2s, 0-08-08 
It. 2 wedges, 2 axes, 2 betel 

rings, 8s. It. 10 pewter 

dishes, £2-4s; 4 smale 

dishes, 4s, 2-16-00 
It. 1 pewter quart, 1 halfe 

pinte, 1 beker, 1 Candle- 

stick, 2 salts, 3 porringer, 

2 saucers & basan, 0-15-10 
It. 2 pair of new shoos, 10s; 

one peir of boots, 7s; 4 

cushions & his weareing 

apparrell, 3-03-08 
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It. in the chambers; 29 bush 
of wheate, £5-16s; 10 bush. 


of pease, £1-10s; To 7 
Bushels of Indean Corne, 
£0-17s, 

It. two bush. of Indean molt, 
5s; 7 bush. of oats, 12s; 
13lb. of 6s:4d; 25 
pownd of hempe teare, 
£1-5s, 

It. in the yards: 1 Cowe, £6; 
two hoggs, £1-10s, 

It. on dwelling howse wth the 
barne, & home lott Cont 
1 acre, | rood, 

It. in the north meadow: | 
preell of meado Cont $ 
roods, on prsell of meadow 
& swampe Cont: 3 ac-3 
roods & 27 prches, 

It. 2 roods, 4 prches, of 
meadow on the east side 
of the great River, £2; 
1 acre of swampe, £2; and 
$2 acres of vpland, £30, 

4th March, 1646. 

The total sume as ther cast 
vppe 741-1008 

The inventory of Thomas Fen- 


8-03-00 


towe, 
2-08-04 


7-10-00 


40-00-00 


24-10-00 


34-10-00 


ner’s estate is likewise very descrip- 
tive although not as extensive or 
valuable: 

Fenner, Thomas. Died 15 May, 
164 (7). Invt. of the Goods taken 17 
May by Gn Luffun & Gn Northam: 
£sd 

Imprs. a peece of Trucking 


Cloath of about 4 yards, 00-32-00 
A Jackette, a pre of breches, 30-00 
1 Fowleing peece, 30-00 
1 Racoone skine coate, 12-00 
11 Beauer skins atte 8 Shil- 

lings pr pd, 08-00 
21 kniues att 4 shillings a 

dozen, 07-00 
2 lookeing glasses, 00-08 


03-00 
06-00 


An old Hatt, stockings & shues, 
A little iron potte, 
Prysed by Gn Luffun & Gn 


Northam:. 
A prcell of wooden ware, 
about 06-00-00 
Ite: his boate & lyne wch he 
brought vp, a prcel of 
wampu, 16 peeces of Dutch 
mony in Mr. Whitings 


hand, the Boate & loading, 
Goods att Totokett of the 
sd. Tho: Fenners 
Prysed by Robert Rose & 
Jo: Plum: 
Imprs. 1 peece of Trucking 
Cloth con. 24 yards at 


20-00-00 


£0-7-6 pr yard, 9-01-10 
Ite: 1 peece more of Vyolet 

cullered trucking cloath of 

21 yards, at £0-7-6 pr yard, 7-17-06 


Ite: On other peece of dam- 
ask coulered trucking 


cloath, con. 13 yards, at 


£0-6-6 the yard, 4-04-06 
Ite: | smale & course feather- 

bed tecke & Boulster, wth 

some feathers put into 

them, 2-00-00 
Ite: 1 course Courlette, 0-12-00 
Ite: 2 Blanketts, 1 Cotton, 

the other cotton & lynen, 0-14-00 
Ite: 1 weareing Coate, 1-05-00 
Ite: 1 coate made of Catte 

skins, 0-10-00 
Ite: 1 Coate made of Racoone 

skins, 0-10-00 
Ite: 2 deer skins, 1 foxe skin, 

& a pair of Indean stockins, 0-11-00 
Ite: 1 old Sword £0-05 Ite: 1 

pair of shues, 0-05-06 
Ite: 11 traplines £0-01- It: a 

litle oyle, in a half firkin, 0-01-06 
Ite: A smale kectle, he vsed to 

boyle tar in, 0-02-00 
Ite: 1 short coate made of 

darnixe, 0-06-00 
Ite: 1 Portingale cap begun, 

made & unlyned, wth a 

smale peice of Cloth of the 

same, 0-04-00 
Ite: in wampum, 1-00-00 
Ite: 2 yards of blewe lynen, 

£0-06- Ite: 4 Bands, 0-04-00 
Ite: 4 handkerchiefs, cut out, 

unmade, 0-06-00 
Ite: 1 Kettell wch will hold 

about a pint, 0-02-00 


Ite: 2 dozen & Y% of Jues 
trumps, £0-04- It: his Chest,0-04-00 
Ite: 3 yards & 14 of red broad 


cloth, at £0-18 pr yard, 3-03-00 
Ite: 24 Bush: of Indean 

trucked wth Indeans at 

£0-2-6 pr Bush: 3-00-00 


Rosert Rose. 
Jo: PLum. 


As the colony rose to statehood 
and as more and more new towns 
came into existence and grew, an 
amoeba-like process of division and 
increase began. Additional probate 
courts sprang up like mushrooms, 
breaking off from the jurisdiction 
of the original county courts, in 
order to satisfy the demands of the 
individualistic Connecticut Yankees 
who believed in having these neigh- 
borly courts available in every vil- 
lage square, almost. 


In contrast to the present era of 
fast automobile travel over modern 
highways webbing the whole state, 
in the 1700’s and 1800's, most roads 
were hardly passable by horse and 
buggy and coaches, even on the main 
highways, traveled at infrequent in- 
tervals. As a result, there was a 
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justifiable need for bringing the 
courts closer to home. 
hundred and 


thirty-odd years since the establish- 


During the two 


ment of the original four independ- 
1716, the 
number has increased until today 


ent probate courts in 


there are 120 probate courts for the 
169 towns of the state. 

Up to 1850, these judges were 
appointed by the General Assembly 
of the state but, thereafter, the 
office became elective, the judges be- 
ing elected for two-year terms by 
the voters of each of the probate 
1947, however, a con- 
lengthened 
the term of office from two years to 


districts. In 
stitutional amendment 
four. The probate judges remain 
the only members of the state judi- 
cial system who are elected on the 
same ticket with other state elective 
officers, all other judges being ap- 
pointed by the Governor with the 
consent of the legislature. 

The judges of all the courts from 
the largest, the Hartford district, serv- 
ing a population of about 235,000, 
to the smallest, Ashford, population 
704, are invested wigh equal and im- 
portant powers. Not only do they 
have jurisdiction over the adminis- 
tration of decedents’ estates but 
also have important powers of re- 
moval and appointment of guardians 
of minors, adoption of minors and 
adults and appointment of conserva- 
tors over the estates of incapables. 
In addition, they control appoint- 
ment of estate appraisers, commis- 
sioners to pass upon disputed claims 
against estates and guardians ad 
litem to protect the interests of 
minors in hearings before the court. 

There is no requirement that the 
judges be practicing lawyers as is 
the case with the higher echelons of 
the Connecticut court system. Of the 
120 judges only a minority are law- 
yers, all of whom, except in the few 
large city probate districts, maintain 
their own law practices in all other 
courts. About a dozen of the judges 
are women. Because Connecticut law 
imposes no prohibition against en- 
gaging in other pursuits in addition 
to executing their judicial functions, 

(Continued on page 405) 
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A Challenge to the Journal 


and the Profession in a Time of Crisis 


® Judge Robert N. Wilkin of Cleveland, a valued member of the Advisory Board of 
the Journal, has written the following letter to President Fowler. The letter is a reply 


to President Fowler's letter to the Advisory Board asking for comment and constructive 


criticism of the Journal. The Board of Editors is eager to benefit through all construc- 


tive criticism. Judge Wilkin envisages a greatly expanded field for the usefulness 


of the Journal. 





® DEAR PRESIDENT FOWLER: 

Your inquiry about the JouRNAL 
has been consigered thoroughly. I 
have conferred with many lawyers, 
and their comments form a familiar 
pattern—the same as revealed by the 
answers to the written questionnaires 
which were mailed to the profession 
generally a few years ago, Such re- 
plies serve a limited purpose and 
But if 
a survey of the JouRNAL and its work 


reflect some details of value. 


is to serve its highest and most prac- 
tical purpose our sights must be ele- 
vated and the subject must be ex- 
amined in full perspective of our 
profession and its place in past and 
current history. 

The your 
question is patent: No! The Journal 
is not what it should be—and never 
has been! 


immediate answer to 


That is why you have 
raised the question. And many re- 
joice that you have done so! 

Also the 
your next question, as to cause, is: 
The Journat itself! But the ultimate 
answer is: The profession as a whole! 
And the reason that the ultimate 
responsibility rests there is that the 
profession has become the victim of 


immediate answer to 
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our age. It has become commercial 
and is not fulfilling its highest ex 
pectations. The practice of law is 
carried on under the same competi 
tive conditions as apply to trade, and 
financial gain is an absolute require 
ment and the chief measure of 
success. 

This is not so because lawyers have 
consciously made it so; nor because 
the profession has become abject. It 
is so because the profession has be- 
come subservient to the trend of the 
times. This period is, by general 
agreement of all students of history, 
intensely materialistic. It is a period 
of great expansion in the physical 
sciences, great 
ment and great financial organiza- 


industrial develop- 


tion. It emphasizes the importance 
counted, 
weighed or measured, and valued in 


of things that can _ be 
dollars. Its standard of values is re- 
vealed in the financial statement. 
This materialistic attitude toward 
life brought forth extreme capitalism 
and then its opposite extreme, com- 
Both these extremes are 
wrong for the same reason. They are 


munism. 


based upon a form of economic de- 


terminism; they overestimate the 


importance of worldly wealth and 
neglect the spiritual forces of life. 
Man cannot escape his individual 
responsibility for just and fair deal- 
ing and lawful order by adopting 
the slogan laissez-faire, nor by ac- 
cepting “dictatorship of the prole- 
tariat”. Extreme capitalism produced 
exploitation and imperialism by 
business and nations. And extreme 
communism, under the direction of 
the politburo of Russia and its world 
revolution, now seeks the abandon- 
ment of law, the overthrow of all 
states, and the obliteration of re- 
ligion. 

The tragic nature of the crisis now 
confronting us is recognized by all 
news reporters and commentators. 
Anne O’Hare McCormick said, in 
The New York Times Magazine, the 
day before Christmas: 

The crux of the soviet battle is that 
it is not primarily for material things 
territory or empire, riches or physi 
cal security. It is for dominion over 
the soul. For the first time a powerful 
adversary not only rejects. our civiliza- 
tion but fights to destroy everything 
we value—laws, moral standards, tra 
ditions, the very pattern of our 
thoughts and lives .. . It goes beyond 
ways of living, forms of government or 
ownership of property—all economic, 
social and political isms—into the 
depths where the elemental rights of 
man are rooted. 

And the Alsops said in their Christ- 
mas Day column in the New York 
Herald Tribune: 


If we in America fail now, the gen 
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erations now being born will be the 
last trained in the Christian ethic, 
knowing the Christian story. . . . : After 
two thousand years, all will be dark- 
ness then, and the night of the soul, 
and the silence broken only by the 
crack of the lash. 

Now the organization which could 
and should—have done most to 
prevent and counteract the errors 
and abuses of extreme capitalism and 
extreme communism, is the legal pro- 
fession. If lawyers had asserted, and 
had insisted on the application of 
the fundamental principles of our 
civilization, which are revealed so 
clearly in the history and philosophy 
of Roman-Anglo-American jurispru- 
dence, the 
might 
through the practice of an easy-going 


terrible crisis 


averted. But 


present 
have been 
expediency, the abuses of capitalism 
were allowed to grow and continue 
until the reaction to it had assumed 
the proportions of a world revolu- 
tion. And then when the leaders of 
the revolution based their movement 
on the principles of Marx, the legal 
profession failed to expose the un- 
truth, impracticability, immorality 
and utter destructiveness of Marx- 
ism as practiced by the revolution- 
aries. 

The legal profession should have 
seen that other professions and agen- 
cies which might be expected to op- 
pose the revolution were unable to 
do so effectively. The influence of 
religious leaders was reduced almost 
to a nullity, not only by the violence 
of the opposition of Marxists to re- 
ligion generally, but by the intellec- 
tual arrogance of the intelligentsia, 
the presumptuous scorn of professed 
scientists and the patronizing indif- 
ference of most businessmen. 

Writers and the press generally 
were handicapped by the complete 
commercialization of the publica- 
tion business. One of our great dail- 
ies, in discussing the channels of com- 
munication, lately pointed out two 
disturbing factors: (1) the fact that 
the great disseminators of words and 
impressions—the newspaper, the ra 
dio, and the movies—now require 
bigger and bigger concentrations of 
capital in order to set up and oper- 
ate. The trend, therefore, is toward 


fewer outlets for information and 
opinion, and toward actual monop- 
olies within more and more areas, 
and (2) the practice of tying pub- 
lication of news and views directly 
to the advertising budgets of other 
enterprises. 

If Benjamin Franklin and James 
Russell Lowell, or other founders of 
national magazines that still exist, 
were to return, they would be aston- 
ished and profoundly disappointed 
to see how little of a constructive 
nature had been said at this critical 
period of history by the publications 
which they established. 


Teachers Have Failed 
To Oppose World Revolution 


The teaching profession by and 
large not only failed to oppose the 
world revolution and instruct and 
temper the mind of youth for the 
proper defense of our institutions, 
but in many subtle ways it inculcated 
principles of Marxism or ways of 
thought and feeling which favored 
the doctrines and practices of the 
One of the 
outstanding members of the teaching 


revolutionary leaders. 
profession said, in a recently pub- 
lished article: “My own contact with 
American colleges began three dec- 
ades ago when one could assume that 
the socially sensitive members of the 
college generation were Marxists.” 
He then by inference approved their 
attitude as to economic issues but 
criticised their substitution of Marx- 
“They 
wrongly raised a political and eco- 
nomic program, which may have 
considerable justification as purely an 


ism for religion. He said: 


economic program, into a scheme of 
salvation.” 

Further proof of the prevalence of 
teachers who favor Marxism is found 
in the recent ineffectual efforts of 
legislators to suppress Communists 
in our colleges by requiring oaths of 
abjuration. Many teachers who were 
not Communists were Russian apolo- 
gists and in various ways inculcated 
attitudes favorable to the aims of the 
U.S.S.R. Under the guise of modern 


liberalism they insinuated contempt 
for our legal and political system and 
its constitutional balance of powers; 
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they glorified revolution instead of 
lawful order and “administration” 
instead of legal procedure. They 
scoffed at precedent, misrepresented 
the rule of stare decisis, and pre- 
ferred the fool’s teacher-experience. 
\s a result we hear one of our great 
\merican trial judges say: “Unfor- 
large number of the 
younger men have been trained by 
their teachers to be ashamed of their 


tunately, a 


Profession; to Disparage it.” And we 
see these subversive attitudes culmi- 
nate in such obstructive tactics as 


characterized the sedition trial in 


Washington and the communists’ 
trial in New York. Not only were 
students uninstructed in the history 
and philosophy of our jurisprudence; 
they were not even adequately in- 
structed in American history. 

These statements are based upon 
general conditions and trends. They 
do not apply to all preachers, teach- 
ers and publishers. There were indi- 
viduals and associations, such, for 
instance, as the American Association 
for Economic Freedom and its offi- 
cers and sponsors, who offered con- 
structive suggestions for correction 
of the abuses of capitalism in order 
to forestall the reaction which led to 
support of Communism and Marx- 
ism and the world revolution. They 
also inveighed vigorously against the 
error and destructiveness of Marxism 
and the revolution. There are now 
some editorial writers who with pro- 
phetic insight and heroic courage are 
sounding the tocsin for defense of 
the religious and political principles 
of our civilization. (See U. S. News 
& World Report, December 29, 1950, 
also January 1, 1951, and Life, De- 
cember 25, 1950). The efforts of such 
men and associations, however, have 
not received the support of the pro- 
fessions and business organizations 
which their recommendations de- 
serve. 

But the chief burden of exposing 
the error and destructiveness of the 
revolution devolves upon the legal 
profession, not so much because of 
failure of other professions, but be- 
cause the legal profession is by its 
very nature and history the guardian 
and champion of government not of 
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men but of laws. Lawyers who know 
the history of their profession know 
that it was the combination of 
Roman jurisprudence and Christian 
ethic as administered by men of the 
Church that established the concept 
of government subject to law and 
implemented that concept through 
courts presided over by men who, 
because of their priestly office, had 
an independence and security which 
enabled them to maintain the basic 
rights of human beings which char- 
acterize Western civilization. 

In the very nature of our political 
evolution the legal profession is the 
bearer of the torch for Western civi- 
lization, and its JOURNAL should be 
the very flame of that torch. But the 
pity is that thus far the JouRNAL has 
been little more than an intermit- 
tent flicker. It has not been a bright- 
er and warmer light because it has 
not had the support of the profes- 
sion. The profession has not sup- 
plied the oil necessary to make it a 
flame of national and international 
significance. In comparison with the 
amounts which the medical profes- 
sion is now contributing to its pub- 
lications in its present struggle for 
existence, the contributions of the 
legal profession are infinitesimal. 


Journal Should Be Medium 

for Legal Profession 

The JourNat is, or should be, the 
medium of expression for the con- 
sidered opinion of the legal profes- 
sion. The object of the profession 
is the effective administration of the 
law. The object of the law is justice. 
By law is meant, not the momentary 
popular will, but the general will; 
that is, the considered, more perma- 
nent, will of the community which 
is expressed in custom, legislation 
and judicial decision. 

Moreover, the legal profession is 
not so detached from the vital con- 
cerns of life as are teachers and 
preachers. Lawyers as a class cannot 
be brushed aside or discounted as 
idealists. They necessarily work hand 
in glove with business executives, 
labor leaders and government agents; 
but, by the very nature of their ob- 
jectives and professional aims, they 
are exempt from the considerations 


344 American Bar Association Journal 





which 
have no need to resort to the prac- 
tices of demagogues; and their Jour- 
NAL is relieved of the commercial 
and financial pressures to which most 


influence politicians. They 


other publications are subjected. 

The Journat of the legal profes- 
sion, therefore, should be able to 
express opinions on vital issues which 
are detached from sinister influences 
and based upon established facts and 
principles of justice. If the legal 
profession brought to the support of 
its JOURNAL the best minds and ex- 
perience of its members, and its con- 
clusions were set forth in good jour- 
nalistic style, it would be the most 
potent periodical in the nation. If 
it had the full support of all lawyers 
and utilized its resources and pos- 
sibilities, newspaper editors, colum- 
nists, and the incumbents of public 
offices would not dare to ignore its 
pronouncements and expressions of 
opinion. 

Lord Moulton, in his famous ad- 
dress on Law and Manners, said: 


That law must exist needs no argu- 
ment. But, on the other hand, the 
domain of free choice should be dear 
to all. This is where spontaneity; 
originality, and energy are born. The 
great movements which make the his- 
tory of a country start there. 


The gift of Western Civilization 
to the world is government that 
maintains both the domain of law 
and the domain of free choice. That 
is accomplished by the maintenance 
of courts invested with “the judicial 
power” as understood in the light 
of the history of Magna Charta, the 
Bill of Rights, the Declaration of 
Independence, and the Constitution, 
and presided over by judges of de- 
tachment and security of tenure. 
Such courts must be readily avail- 
able to the people and must have 
power to administer the law not 
only between man and man, but 
also between man and the agents 
of government. Only through the 
maintenance of such courts can we 
have government not of men but 
of law. 

Now, who is qualified to champion 
that balance between the domain of 
law and the domain of free choice 
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and explain it to the people if not 
the legal profession? The mainten- 
ance of that balance requires a con- 
tinuous and nice adjustment of prin- 
ciples to the ever-changing facts of 
life, and if the profession is to per- 
form its chief public service it must 
have a JOURNAL sufficiently endowed 
and staffed to express the considered 
views and opinions of the profession. 


Offers Suggestions 
for Improving Journal 

The Board of Editors of the Jour- 
NAL should either be increased or 
the Advisory Board of Editors should 
be reorganized and drawn into the 
work of the JouRNAL more actively. 
There should be more frequent meet- 
ings of the Board and the Advisory 
Board. The expense of such meetings 
and the travel expense of the mem- 
bers should be borne by the JOURNAL. 
There should be more regular de- 
partments of editorial work under 
the supervision of members of the 
Board. The Editor-in-Chief and all 
the members of the Board who give 
regular service should be compen- 
sated adequately. The editorial office 
should be fully equipped and its 
staff adequately paid. A_ budget 
should be prepared for the JouRNAL 
and adequate allowances made. Off- 
hand I should think the appropria- 
tion for the JOURNAL ought to be 
increased tenfold. Funds should be 
available to the Board to pay fon 
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research and articles prepared at the 
instance of the Board. The Editor 
should try to offer the profession 
and the country the best possible 
analysis of all pending issues and an 
expression of the best professional 
opinion. 

I doubt whether such a JOURNAL 
could be adequately financed by a 
per Capita assessment on members of 
the Association. Probably some way 
should be devised by which the large 
law offices in all the cities could be 
assessed upon the volume of busi- 
ness which they do. It is manifestly 
unfair to expect a small-town office 
to pay as much as a great law firm 
in an industrial or commercial cen- 
ter. As the JOURNAL attains its proper 
influence, however, it will tend to 
become self-supporting. 

If | were in your position, Presi- 
dent Fowler, and felt as you evi- 
dently feel, I believe I would address 
a communication to every active 
member of every important law office 
in the country. Such a communica- 
tion should set forth briefly the 
crisis which confronts us today and 
the responsibility of the profession. 
It should call for a revival of profes- 
ideals and enthusiasm. The 
President of the United States has 
said: “The United States will con- 


sional 


tinue to uphold the rule of law.” 
Under that slogan and to that end 
we should all, like the founders of 
this Republic, pledge our lives, our 
fortunes, and our sacred honor. We 
are opposed by millions of armed 
men, and probably as many subver- 
siye agents, if you take into account 
Marxists, fellow-travelers, Soviet sym- 
pathizers, and Russian apologists. In 
order to these destructive 
forces and all who intentionally or 


opp se 


unintentionally support the destruc- 
tive revolution, we must have avail- 
able men to serve on all fronts. 
There mus: be universal professional 
service as well as universal military 
service. And men in the service need 
a publication which voices their 
aims, unifies their efforts, and sus- 
tains their faith and fortitude. 
Such a communication should say 
to lawyers that the cornerstone and 
whole foundation of the structure 
them and _ their 
clients are being chipped, hacked 
and blasted,. and that indifference 
is now inexcusable. It should state 


which supports 


that if we do not suppress the revolu- 
tion now, they or their successors 
will find that they are mere lackeys 
or slaves of some commissar or ad- 
ministrative agent of a totalitarian 


state. You should call attention to 
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the JOURNAL’s reports on the con- 
dition of lawyers back of the iron 
curtain (34 A.B.A.J. 191; 35 A.B.A.]J. 
177). Lawyers should be reminded 
that the levelling effect of the revolu- 
tion’s effort for a classless society 
encompasses all professions, but that 
the maintenance of the domain of 
free choice requires the extension, 
not the suppression, of professional 
standards (United States v. Oregon 
State Medical Society, U. S. Dist. Ct., 
September 28, 1950. McColloch, J.) 

The die is cast! We can no longer 
have business as usual! The revolu- 
tionaries offer nothing to replace 
what they seek to destroy. Western 
civilization, which is Christian civili- 
zation, must be made to prevail or 
humanity will again experience the 
horrible conditions of the Dark Ages. 
The legal profession must enlist 
with all its might and means for 
the defense of the institutions which 
it did so much to create. The Jour- 
NAL must be its rallying point. . . . 
The problem of the JouRNAL cannot 
be considered except as a part of the 
crisis that now confronts our pro- 
fession, our nation and our civiliza- 
tion. 

Yours very truly, 
Rospert N. WILKIN 


May 14-15, 1951— Meeting of the Board of Governors, Washington, D. C. 


SEPTEMBER 17-21, 1951—74th Annual Meeting of the Ameican Bar Association, 
New York, New York 
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Chief Justice Laurance M. Hyde: 


First Chairman, 


® At the 1949 Annual Meeting of 
the American Bar Association in St. 
Louis, the Conference of Chief Jus- 
tices of the state courts of every state 
was organized under the sponsorship 
of the Association’s Section of Judi- 
cial Administration. 

As its first chairman, the Confer- 
ence elected Chief Justice Laurance 
Mastick Hyde of the Missouri Su- 
preme Court to serve during its first 
year. He also presided at its Second 
Annual Meeting held in September, 
1950, at Richmond, Virginia, and 
Washington, D. C. 

In selecting Judge Hyde, the Con- 
ference chose a man who has been 
outstanding in his own state and 
throughout the nation in the Asso- 
ciation’s program for improving ju- 
dicial administration. For years he 
has been pointing out that the re- 
sponsibility of the members of the 
judiciary for improving judicial ad- 
ministration extends outside the four 
walls of the judge’s courtroom. He 
served as Chairman of the Associa- 
tion’s Section of Judicial Administra- 
tion, and as Chairman of the Na- 
tional Conference of Judicial Coun- 
cils. In his home state he served as 
secretary of the judges’ voluntary 
association from 1939 to 1943, at 
which time it was reorganized by the 
Missouri Judicial Conference Act. 
As Chief Justice, he is now Chairman 
of the Missouri Judicial Conference. 

Judge Hyde, in his address to the 
Conference at its organization meet- 
ing, stated: 

The Conference of Chief Justices 
is the outgrowth of a long felt need 
for consultation among the highest 
courts of the several states concerning 


matters of importance in improving 
the administration of justice. We be- 
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lieve it will be of great benefit to the 

judiciary, the Bar and the public. 

In the Conference of Chief Justices 
there are as many opportunities for 
improving the administration of jus- 
tice as there are courts represented in 
it. The improvement of the admini- 
stration of justice must be a contin- 
uous process. The operations and 
needs of the judicial system must be 
constantly surveyed and tested. New 
and more complicated duties are re- 
quired of the judiciary under the con- 
ditions of our modern industrial 
civilization. 

The first project undertaken by 
Judge Hyde’s administration was 
an ambitious one. It commenced a 
survey of the judicial systems of all 
the states, conducted by the research 
staff of the Council of State Govern- 
ments. The survey is being carried 
on in four separate sections. One is 
a survey of the highest court in each 
state, concerning its jurisdiction, 
methods of operation and duties, 
and responsibilities for the rest of 
the judicial system. The second is a 
survey of intermediate appellate 
courts, which are in only about one- 
fourth of the states. The third is a 
survey of the courts of general juris- 
diction, and the fourth is a survey 
of the state courts which handle pro- 
bate matters, small claims, misde- 
meanors and preliminary hearings 
in felony cases. The first section of 
the Survey was completed and re- 
ported to the Chief Justices at their 
Richmond meeting. 

The emphasis of the first year’s 
work of the Conference in the im- 
provement of judicial administra- 
tion was directed toward a plan for 
integrating state judicial systems. 
Under such a plan the responsibility 
for the proper operation of the whole 
state judicial system would be placed 


in the highest court of the state. 
Flexibility in meeting the needs of 
the public would be _ provided 
through the temporary transfer of 
judges throughout the state and 
among the various courts. The Sec- 
tion of Judicial Administration is 
also working toward the same goal. 


Judge Hyde comes of a family of 
His father, Ira B. Hyde, 
with whom he was associated in the 
practice of law, was a Congressman 
from Missouri during President 
Grant’s administration and actively 
practiced law in Princeton for more 
than sixty years (1866-1926). His 
mother, Eliza T... Mastick Hyde, was 
the daughter of Edwin B. Mastick, a 
pioneer lawyer of San Francisco, who 
went to California from Ohio in 
1849. His brother, Arthur M. Hyde, 
with whom he was also associated in 
the practice of law, was Governor of 
Missouri (1921-1925), and United 
States Secretary of Agriculture (1929- 
1933). 


Judge Hyde was born at Princeton, 
Missouri, February 2, 1892. He was 
educated in the public schools of 
Princeton and the University of Mis- 
souri, graduating in 1914 with an 
A.B. degree, and in 1916 with an 
LL.B. degree. He was awarded a 
LL.D. degree by the same university 
in 1948. He was married June 15, 
1922, to Florence Fuller of Princeton, 
daughter of Justin E. Fuller, a 
banker, and President of the Fuller 
Lumber Company. They have two 
children, Florence Fuller Hyde (Mrs. 
William C. Hines) who is a member 
of the Missouri Bar, and Laurance 
M. Hyde, Jr., who is now a student 
at the Law School of the University 
of Missouri. 
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During World War I Judge Hyde 
served as second lieutenant in the 
38th Infantry, 85th Division, and 
as Judge Advocate, Special Training 
Camp, Indianapolis, Indiana, 1917- 
1919. 


can Legion and the Society of Ameri- 


He is a member of the Ameri- 


can Legion Founders, having been 
a member of the St. Louis caucus in 
May, 1919, where the American Le- 
gion was founded. He was the speak- 
er at the recent rededication, in 
May, 1950, of the plaque marking the 
place in St. Louis where the Ameri- 
can Legion was founded. 

Judge Hyde was admitted to the 
Missouri Bar in 1916 and to the Bar 
of the Supreme Court of the United 
States in 1930. He served as City 
Attorney of Princeton, 1916-1917. He 
practiced law in Princeton from 1916 
to 1931, except during his World 
War service, as a member of the firm 
of Hyde, Hyde & Fuller. He was a 
member of the Princeton Board of 
Education, 1928-1932, and President 
of Farmers State Bank, Princeton, 
1922-1931. He was appointed a Su- 
preme Court Commissioner by the 
Supreme Court of Missouri in 1931 
for a term expiring April 12, 1935; 
reappointed for a term ending April 
12, 1939; and reappointed for a term 
ending April 12, 1943. He was ap- 
pointed a Judge of the Court in 
December, 1942, by Governor Forrest 
C. Donnell which was the first ap 
pointment to the Missouri Supreme 
Court under the Missouri Court 
Plan. In 1944, his appointment was 
approved by the people and he was 
retained for a full term. He is now 
serving the regular term of Chief 
Justice which is rotated among the 
seven judges of the Court. 

Judge Hyde has been a Trustee of 
the University of Missouri Law 
School Foundation since 1931. He 
was also a director of the University 
of Missouri Alumni Association from 
1933 to 1942, and has received its 
Award for Outstanding Service. He 
was President of the Alumni Associa- 
tion of the University of Missouri 
from 1942 to 1944. He has been ac- 


tive in the Missouri Bar Association 
and served on its Executive Council 
prior to his appointment as Supreme 
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Court Commissioner. He has been 
Chairman of its Committee on Im- 
proving the Administration of Jus 
tice for the last ten years. He was 
state delegate for Missouri in the 
American Bar Association House of 
Delegates from 1938 to 1941. He has 
since been a member of the House of 
Delegates as Chairman of the Section 
of Judicial Administration, as Chair- 
man of the National Conference of 
Judicial Councils, and as Chairman 
of the Conference of Chief Justices. 
He is now a member of the American 
Bar Association’s crime commission 
established with the 
Kefauver Committee of the United 
States Senate in modernization of 
criminal codes. He attended the first 
meeting of the Inter-American Bar 
Association at Havana, Cuba, and 
was there Chairman of its Judicial 
Administration 


to co-operate 


Section. He later 


served as Chairman of the Admini- 
strative Law Committee of the Inter- 
He has 


been a member of the American Law 


American Bar Association. 


Institute since 1933 and is now a 
He has also 
Director of the American 
Judicature Society for the last ten 


years. 


member of its Council. 
been a 


He is a member of the Phi 
Delta Phi legal fraternity, of the 
Order of the Coif and of Phi Beta 
Kappa. He is the author of many 
articles on both English and Ameri- 
can practice and procedure which 
have been published in legal period- 
icals and law reviews. 

Judge Hyde has written more than 
500 opinions for the Missouri Su- 
preme Court covering a variety of 
subjects in all branches of the law. 
His work has done much to establish 
that court as one of the leading ap- 
pellate courts of the country. 
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America's First Law School: 


The College of William and Mary 


by Ira Bernard Dworkin + of the New Jersey Bar (Newark) 


® The first law school in America was established under the leadership of Thomas 
Jefferson in 1779—-ten years before Washington took. the oath of office as the first 
President of the United States. The law school at the College of William and Mary 
boasts of George Wythe as its first professor and John Marshall as one of its students. 
One of its youngest alumni, Mr. Dworkin tells the story of William and Mary's Depart- 


ment of Jurisprudence in this article. 





® Thousands of visitors to Colonial 
Williamsburg, Virginia, during the 
past two decades have been charmed 
and delighted by the wide-scale and 
authentic restoration of that historic 
tidewater city, a vast number of 
whose buildings have been beau- 
tifully and _ painstakingly recon- 
structed in their exact eighteenth 
century appearance through the gen- 
erosity of John D. Rockefeller, Jr., as 
an educational and cultural project 
worthy of thirty millions of his dol- 
lars. Colonial Williamsburg today is 
a fitting living monument to much 
in which we modern Americans take 
pride when we speak of “the Ameri- 
can way of life”. For members of 
the Bar, more particularly is this 
true; for on this site was born not 
only much of great American politi- 
cal heritage, but also—and this fact 
is one not generally known to the 
American Bar—it was here in Colo- 
nial Williamsburg that the first 
American school of law was estab- 
lished. 

The College of William and Mary 
in Virginia, founded in 1693 under 
a Royal Charter granted by Their 
Majesties whose names it bears, was 
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already a venerable institution when, 
in 1779, its most illustrious alum- 
nus—Thomas Jefferson—blazed a new 
trail in American education by es- 
tablishing the first permanent pro- 
fessorship of law in this country. Let 
him tell it in his own words:! 

On the Ist of June, 1779, I was 
appointed [elected] Governor of the 
Commonwealth and retired from the 
legislature. Being elected also one of 
the Visitors of Wm. & Mary College, 
a self-electing body, I effected during 
my residence in Williamsburg that 
year, a change in the organization of 
that institution by abolishing the 
Grammar School, and the two pro- 
fessorships of Divinity & Oriental 
languages, and substituting a profes- 
sorship of Law & Police, one of Anat- 
omy, Medicine and Chemistry, and 
one of Modern languages; and the 
charter confining us to six professor- 
ships, we added the law of Nature & 
Nations, & the Fine Arts to the duties 
of the Moral professor, and Natural 
history to those of the professor of 
Mathematics and Natural philosophy. 


This professorship of “Law & 
Police”? was established on Decem- 
ber 4, 1779, and its first incumbent, 
George Wythe—in whose office Jeffer- 
son had studied for five years prior 
to his admission to the Bar in 1767 





Ira Bernard Dworkin is a 27-year-old 


native of Newark. Admitted to the New 
Jersey Bar in 1949, he received his B.A. 
degree at William and Mary in 1943 and 
his LL.B. in 1948. A veteran of World 
War Il, he is now associated with a law 
firm in Newark. 





—began his duties immediately. Only 
twenty-one years had passed since 
the great Sir William Blackstone, 
as Vinerian Professor at Oxford, had 
become the first professor of law in 
the English-speaking world. Wythe 
was the second. Thirty-eight more 
years were to elapse before law would 
be taught at Harvard, and Columbia 





1. 1 Jefferson's Autobiography (Ford's Edition} 
69-70. 
2. t.e., “Law and Government’’. 
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was not to teach law on a permanent 
basis until 1858.3 


School Was Success 

from Beginning 

From the very start the new school 
was a success. On July 26, 1780, 
Jefferson wrote to Madison:* 

Our new Institution at the College 
has had a success which has gained it 
universal applause. Wythe’s school 
is numerous, they hold weekly Courts 
& Assemblies in the Capitol. The pro- 
fessors join in it, and the young men 
dispute with elegance, method & 
learning. This single school by throw 
ing from time to time new hands well 
principled, & well informed, into the 
legislature, will be of infinite value. 
Soon after its foundation, and 

probably from the very beginning, 
the Law School of the College of 
William and Mary demanded an 
academic baccalaureate degree as a 
requirement for a law degree, the 
college statutes compiled in 1792 
providing: 

For the degree of Bachelor of Law, 
the student must have the requisites 
for Bachelor of Arts; he must more- 
over be well acquainted with Civil 
History, both Ancient and Modern, 
and particularly with Municipal law 
and police. 

The first American law degree was 
conferred by William and Mary in 
1793 upon William H. Cabell, sub- 
sequently Governor of Virginia and 
president of that state’s Supreme 
Court of Appeals. According to the 
college records, which unfortunately 


are not complete, 185 law degrees 
1779 to 1861. 
During some of these years, in fact, 


were conferred from 
the only degrees granted by the 
college were law degrees.’ William 
and Mary, in those early years of 
the Republic, was probably the most 
influential college in America from 
the standpoint of her important 
alumni and their various positions 
in the Government: her 
Thomas Jefferson, James 


students, 
Monroe 
and John Tyler, were Presidents; 
the first Attorney General, Edmund 
Randolph, and one of the early 
Court, 
Bushrod Washington, were educated 


members of the Supreme 
within her walls. George Washing- 
ton, though never enrolled as a 
student, at the age of 17 received 
his first commission as a surveyor 
from this college, and became its 
first chancellor under the Republic. 


First Professor Was Called 

“The American Aristides" 

Not only fortunate in its founder, 
the law school also was fortunate in 
its first professor. George Wythe, 
styled by Jefferson “the American 
Aristides”, was a signer of the Decla- 
ration of Independence and, later, 
Chancellor of Virginia. In pre-Revo- 
lutionary days he had been a leader 
of the Virginia Colonial Bar; Jeffer- 
son served as his clerk for five years 


following his graduation from Wil- 
liam and Mary in 1762. When, in 


America's First Law School 





1790, official duties in Richmond 
necessitated his residing there, Wythe 
resigned his professorship and was 
by St. George Tucker, 


distinguished jurist and author of 


succeeded 


books 
published in America, including a 
classic edition of Blackstone’s Com- 
mentaries. From Judge Tucker the 
line of law professorships descends: 
Judge William Nelson (1804), Rob- 
ert Nelson (1811), Judge James Sem- 
ple (1820), Judge Nathaniel Beverly 
Tucker, son of St. George Tucker 
(1833), Judge George P. Scarburgh 
(1852), Lucian Minor, brother of 
the great John B. Minor of the 
University of Virginia (1855), and 
Charles Morris (1859).® 

At the head of the list of great 
Americans who studied law at Wil- 
liam and Mary stands John Mar- 
shall. His legal studies at the college 
were exceedingly brief, however; 
after being formally enrolled for 
only six weeks, Marshall passed his 
bar examinations 


several of the earliest law 


and commenced 
the practice of law! It is interesting 
to speculate on the influence which 
the teacher George Wythe exerted 
on the student John Marshall in 
developing the latter’s legal philos- 
ophies. One crystal-clear illustration 
of Wythe’s influence is in Marshall's 
concept of judicial review, expressed 
so forcefully in Marbury v. Madison, 
1 Cranch 137 (1803). For in 1782, 
five years before the Constitutional 
Convention, Chancellor (and Pro- 
fessor) Wythe took occasion to say:? 
Nay, more, if the whole legislature, 

an event to be deprecated, should at- 
tempt to overleap the bounds pre- 
scribed to them by the people, I, in 
administering the public justice of 
the country, will meet the united 
powers at my seat in this tribunal; 
and, pointing to the Constitution, 





3. Although in 1773 King's College established 
a chair of law, John Vardill, who had been ap- 
pointed its first professor, left for England shortly 
thereafter and never returned. From 1793-1798 and 
again from 1823-1826 Chancellor Kent served as 
Professor of Law at Columbia 

4. 3 The Works of Thomas Jefferson (Ford's 
Edition) 33 

5. See ‘‘Law at William and Mary", an excel- 
lent article by the late Theodore Sullivan Cox, 
dean of the law school from 1932 until his death 
in 1947, published in 8 William and Mary Alumni 
Gazette 22 (December, 1940) 

6. Ibid. (The dates indicate year of appoint- 
ment) 

Caton, 4 Call 


7. Commonwealth v (Va.) 5. 
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will say to them, here is the limit of 
your authority; and hither shall you 
go but not further. 

Another eminent jurist who was 
one of Wythe’s students at William 
and Mary was Spencer Roane, twen- 
ty-seven years a member of the 
Supreme Court of Appeals of Vir- 
ginia and the man who would have 
been Chief Justice of the United 
States if President Jefferson could 
have dislodged Chief Justice Mar- 
shall. Another Justice of the Supreme 
Court of the United States who stud- 
ied law at William and Mary was 
Philip Pendleton Barbour; before 
his elevation to the Bench, Barbour 
was a member of Congress for four- 
teen years. Then there was John J. 
Crittenden, author of the ‘“Critten- 
den Propositions”, which in Decem- 
ber, 1860, he introduced in the 
Senate as a compromise to avert 
civil war. And there was James Mur- 
ray Mason, of “Mason and Slidell” 
fame, the grandson of the illustrious 
author of the Virginia Bill of Rights. 
And Henry St. George Tucker, the 
son of William and Mary’s second 
professor of law, who himself be- 
came the third to hold the professor- 
ship of law at the University of 
Virginia. He introduced the honor 
system at that institution and his son, 
John Randolph Tucker, in turn be- 
came the distinguished law professor 
and dean at Washington and Lee 
University. There were others who 
were perhaps less distinguished, but 
yet a credit to the Bar and the na- 
tion it serves. 


College Suspends Operation 

During Civil War 

1779 to 1861 the law school 
had a_ successful and continuous 
career. With the advent of war, 
however, the college suspended oper- 
ation, and, although it reopened 
in 1865 under the devoted guidance 
of its President, Col. Benjamin S. 
Ewell, C. S. A., the law school lan- 
guished until 1920. During this long 
interim of Reconstruction and bank- 
ruptcy, the impoverished college 
barely kept its doors open. In 1906, 


From 
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Wren Building, College of William and Mary 





the college, then under the leader- 
ship of Dr. Lyon Gardiner Tyler, 
son of President John Tyler, was 
taken over by the State of Virginia. 
In 1918 it became a coeducational 
institution by act of the General 
Assembly of Virginia. And in 1920, 
under President Julian Alvin Car- 
roll Chandler, the genius who gave 
William and Mary its present physi- 
cal plant of unsurpassed beauty, the 
law school was revived.® 

The present-day Department of 
Jurisprudence at the college is a fully 
accredited law school, approved by 
the American Bar Association and 
a member of the Association of 
American Law Schools. It is perhaps 
one of the smallest of American law 
schools so accredited (the postwar 
law enrollment has been about 175 
students), but its faculty, headed by 
Dean Dudley Warner Woodbridge, 
is exceptionally strong for its size.® 
There are five full-time law profes- 
sors, four part-time attorney-lectur- 
ers, and four adjunct professors 
from other departments of the col- 
lege. Classes are held in Marshall- 
Wythe Hall on the campus, and the 


law library, numbering about 16,000 
volumes, is housed on the third floor 
of the college library building. 
Future plans call for concentration 
of the law classes, faculty offices, club 
rooms and library in the historic 
Sir Christopher Wren building, old- 
est college building in America 
(1695). 

The story of this law school is 
to a considerable degree the story 
of this college. Distinguished and 
great it declined and all but per- 
ished, only to rise again. Through 
bright days and dark days, good 
fortune and ill, through war and 
Reconstruction, economic and social 
upheaval, it has survived. And to 
day the lamp of the law burns 
brightly on the very site of so many 
of our brilliant forebears. 





8. Between 1865 and 1920 some courses dealing 
with legal subjects were taught and three law 
degrees were granted. 

9. Present faculty members have also taught a! 
Illinois, Florida, Woshington and Lee, Virginia 
Ohio State, Southern California, George Washing: 
ton, New York University, Ohio Northern, Boston 
University, and other law schools. A former deon 
of law at the University of Prague and the present 
Dean of the College of Law of the University of 
Nebraska were members of this faculty during the 
1940's, 
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Edward B. Love 


#" Edward Bainbridge Love, of Mon- 
mouth, Illinois, has been appointed 
by the Board of Governors to the im- 
portant post of Director of Activities 
of the American Bar Association. 
Che Board authorized the employ- 
ment of a Director to serve under the 
President and the Board at its Wash- 
ington, D. C., meeting in May of 1950. 

Former President Harold J. Galla- 
gher, in announcing the creation of 
this new office (36 A.B.A.J. 555; July, 
1950) said: “The Director will act as 
an assistant to the President and, in 
cooperation with the Chairmen of 
the Committees on Bar Activities, 
Public Relations, Regional Meetings, 
American Citizenship, Legal Aid, 
and Lawyers Reference Plan, and the 
Section of Judicial Administration, 
will assist them in carrying out their 
respective programs. He will also per- 
form such other duties as may be 
assigned to him by the President and 
the Board of Governors. 

“This is a great forward step and a 
necessary one. The work of the Asso 
ciation has grown so much that it 
is impossible for any one person to 
be responsible for all the tasks of 
administrative detail involved. To 
correlate the programs of the vari- 
ous Sections and Committees of the 
American Bar Association; to bring 
about the proper coordination of the 
work of the American Bar Associa- 
tion with the state and local associa- 
tions, facilitating the interexchange 
of information, to handle the public 
relations program, the regional meet- 
ings, the American Citizenship pro- 
gram. Legal Aid, Lawyer Reference 
Service Plans and the vitally impor- 
tant program of the Section of Judi- 
cial Administration requires the full- 
time work of someone besides the 


Appointed Director 





of Activities 





EDWARD B. LOVE 





President and volunteers.” 

Mr. Love, who was born in Missis- 
sippi on September 11, 1906, comes 
to this new office from the Board of 
Governors of the Illinois State Bar 
Association with a record of contin- 
uous activity both as a member and 
officer of several bar associations dur- 


ing his seventeen years of active, 
general, country practice at Mon- 
mouth in western Illinois. During his 
early years, he lived in Mississippi, 
and in Wyoming, Utah, Oregon, 


California, Nebraska, Colorado and 
Michigan, and attended public 
schools in Oakland, Omaha, Den- 
ver and Detroit. He received his A.B. 
degree from the University of Michi- 
gan, and his LL.B. degree from its 
law school in 1934. He was admitted 
to both the Illinois and Michigan 
Bars in that same year, and ever since 
has been in active practice in Mon- 
mouth. He is a member of the Amer- 
ican, Illinois State, Michigan, Chi- 
cago and Warren County (Illinois) 
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Bar Associations, and of the Illinois 
Title Association, the Treasury Bar, 
the American Judicature Society, the 
American Law Institute, the Illinois 
Parole Legislative Revision Commis- 
sion, and the Council! of Practicing 
Lawyers of the University of Illinois 
Law Forum. 

He now is retiring from state and 
local Y.M.C.A. and Boy Scout work, 
and other civic affairs, to which he 
has given generously of his time all 
of his adult life. By the end of May, 


Dallas Regional 


he will cease active practice with his 
firm, Love and Beal, to devote full 
time to his new post at the American 
Bar Association Headquarters office 
in Chicago and to personal calls on 
groups and members of the Associ 
ation and of state and local bar 
associations throughout the country, 
as Director of Activities and assist- 
ant to the President of the Associa- 
tion. 

Mr. Love is married and has three 


children. “He and his family still 


Meeting 


Held April 16-21 


® The American Bar Association 
and The Southwestern Legal Foun- 
dation jointly sponsored a week of 
lawyers’ meetings at the new South- 
western Legal Center, Dallas, April 
16-21. The first American Bar Asso- 
ciation Regional Convention for the 
lawyers of the Southwestern States 
of Texas, Louisiana, Arkansas, Okla- 
homa and New Mexico opened the 
week’s events. The first completed 
Legal Center in the United States 
was dedicated. The program in- 
cluded such national figures as Judge 
Harold R. Medina of New York, 
who presided over the famous trial 
of Communist leaders; John W. Da- 
vis, former Democratic candidate for 
President and United States Ambas- 
sador to England; Chief Justice Ar- 
thur T. Vanderbilt of New Jersey; 
Sr. Carlos Sanchez Mejorada, Mexi- 
co City, former President of the 
Inter-American Mexican Bar 
Associations; Cody Fowler, President 
of the American Bar Association; 
Gordon Dean, Chairman of Atomic 


and 
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Energy Commission; Major General 
C. P. Cabell, Director of Intelligence, 
United States Air Force; Judge Orie 
L. Phillips of Denver, Chairman of 
the Council of the Survey of the Le- 
gal Profession; Harrison ‘Tweed, 
President of the American Law In. 
stitute; Carrol M. Shanks, President 
of the Prudential 
pany, Newark, New Jersey; Frank E. 
Holman, past President of the Ameri- 
can Bar Association, Seattle, Wash- 
ington; Reginald Heber Smith, Di- 
rector of the Survey of the Legal 
Profession, Boston; Dean Erwin 
Griswold of Harvard Law School; 
Major General Reginald C. Harmon, 
Judge Advocate General of the Air 
Force, and others. 

Workshop Institutes on Trial Tac- 


Insurance Com- 


tics, Legal Draftsmanship and recent 
changes in the law of taxation fea- 
tured the American Bar Association 
Public 


tions, legal aid, prelegal education 


Regional Convention. rela- 


and international law and relations 
institutes completed a week of con 





spend most of their vacations on his 
family’s farm near Union Church, 
Mississippi. 

Mr. Love’s appointment received 
the unanimous approval of the 
Board of Governors. With his knowl- 
edge of the problems of the practic- 
ing lawyer, as well as those of bar 
associations, he has a unique oppor- 
tunity to make a real contribution 
to the profession. We welcome him 
in his 


and wish him every success 


new post. 


tinuing and specialized education 
for practicing lawyers of the South- 
west. 


The three newly completed air- 
conditioned buildings of The South- 
western Legal Center costing more 
than $2,000,000 were dedicated. 
Leaders of business, labor, education, 
the legal profession, jurists and gov- 
ernment held a joint conference to 
consider improving the administra- 
tion of justice. A special feature dis- 
cussion on world affairs emphasized 
the lawyer’s responsibility in the 
present crisis. 


A number of legal organizations 
held regular meetings during Law- 
yers’ Week, including the American 
Bar Association Regional Conven- 
tion, Council of the Survey of the 
Legal Profession, Texas Civil Judi- 
cial Council, Bar officials and direc 
tors of the five southwestern states, 
Judicial, Administrative Law and 
Taxation Sections, Junior Bar Con- 
ference and law school alumni. 
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The Cuno Case: 


A Mechanic's View of Patent Law 


by Logan R. Crouch + of Jackson, Mississippi 


® In Cuno Engineering Company v. Automatic Devices Corporation, 314 U. S. 85, 


the Supreme Court held invalid a patent on a cigar lighter for automobiles on the 


ground that the device was not an ‘invention’. Mr. Crouch disagrees with the Court's 


test of patentability as enunciated there. Not a lawyer, he writes on a legal subject 


from what he calls a “mechanic's point of view’. 


How far his analysis surpasses this 


modest description is perhaps indicated by the fact that a member of the Association's 


Patent Section, to whom the article was referred for comment, found it hard to be 


lieve that “Logan R. Crouch” was not the pseudonym of some prominent member 


of the Patent Bar. 





® The learned professors and bright 
young men who write for law reviews 
say the Supreme Court’s decision 
in Cuno Engineering Corporation 
v. Automatic Devices Corporation, 
314 U. S. 84, marks the passing of the 
test for legal invention from the ob- 
jective to the substantive form. To 
the skeptical mechanic, it seems that 
the test simply passes to the intuition 
of the Supreme Court. 

The device involved was a cigar 
lighter for automobiles. It was made 
of old elements so joined that they 
operated together to produce united 
results. Such a device is a combina- 
tion in patent law, the way the parts 
operate is the mode of operation 
and the operation they perform is 
the function. The useful thing ac- 
complished or the advantages gained, 
which give the device value in an 
art, is the ultimate result. Close 
description of the cigar lighter is not 
necessary because it was admitted 
that the mode of operation and func- 
tions were new. 

To understand simplest patent 
law, it is necessary to understand the 


differences between the function and 
the ultimate result and the import- 
ance and the connection between the 
form of a device and the mode of 
operation and function. 

In the abstract this is very diffi- 
cult for even a mind gifted with high 
mechanical insight. But when illus- 
trated by simple devices, it is very 
easy to understand. 

If one lived in a two-story house 
he would need some means of going 
from floor to floor. To serve as such 
means he could provide either stairs 
or a ladder. Whichever device he 
used, the ultimate result would be 
the same—he would get upstairs. But 
it is clear that to arrive at the second 
floor by climbing on a ladder is not 
the same mechanical result as arriv- 
ing there by walking on a stairway. 
The difference in the operative re- 
sult is the functional result in patent 
law. The difference in the way we 
use the two, which allows us to walk 
on the stairs, is the new mode of op- 
eration in patent law. The differ- 
ence in convenience is the final or 


ultimate result. It is clear that func 


tional results and mode of operation 
are all-important in patent law and 
simply cannot be disregarded. It 
would be like mathematics without 
a multiplication table. 

Looking at the stairs and ladder, 
we see much that is alike and very 
little that is different. They differ 
only in that the steps of the stairs are 
wider and are set at an angle to the 
uprights. If we did not consider 
how the stairs were to be used, these 
changes would not make sense. But 
when we put the stairs at the proper 
angle, this change in structure allows 
us to go up by walking. There have 
been three steps: (1) The change in 
construction, (2) the change in man- 
ner of use (we place it at the proper 
angle), (3) the new functional result 
(we walk up instead of climbing). 
These three steps produce a new 
final or ultimate result: (4) we get up 
in a much more convenient manner. 
So the is the 
measure of the value of the inven- 


added convenience 


tion. But if it is a real invention, 
the conception must include all four 
parts. If a court would not consider 
all four, how could it find the inven- 
tive concept? 

Most functional results appear in 
one of two ways. If the device is com- 
posed of freely moving mechanical 
parts, such as a lawn mower or elec- 
tric fan, the functional results, or 
distinctions, would be apt to show 
themselves in the part of the work 
done by each individual element of 
the device. But if the device is a 
physical thing, which does not itself 
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perform any task, but, like type for 
printing (for example), can be used 
to perform a task, the functional dis- 
tinction shows itself in the difference 
which results from the use of the 
thing. The term “functional distinc- 
tion” is often used broadly enough to 
include both the mechanical result 
accomplished (function) and the 
mapner in which the function is per- 
formed (mechanical operation or 
mode of operation). 

The invention of printing is a 
good example of the inventive con- 
ception expressed in the function 
and not in the change in structure of 
physical form. All authorities and 
historians seem to agree upon the 
greatness of the invention. 

For a great many years before 
Gutenberg, printers had formed type 
on blocks, to print entire sentences 
and perhaps whole pages. The only 
structural change he made was to 
form each letter on an individual 
block. Compared to the skill re- 
quired to carve the letters on the 
block, this was not even skill in art. 
Where very high skill in wood carv- 
ing was needed to shape the original 
block containing the letters, a car- 
penter could have sawed the block 
into individual type. But if these in- 
dividual blocks of type had been 
used in the same manner as the old 
blocks no new result would have 
occurred. 


The separation of the type was 
only the first step in Gutenberg’s 
thought, and only a means to an end. 
He understood that by providing a 
suitable number of blocks of type he 
could assemble them into an entire 
page. This was a new manner of us- 
ing type and was the second part of 
his thought. When he had printed 
the required number of pages or sec- 
tions of a book, or an entire book, 
he could reassemble his type for fur- 
ther use. This new mechanical re- 
sult or function was the third part of 
his thought. Clearly the greater part 
of his invention was in the mechani- 
cal manner (functional use or mode 
of operation) in which he intended 
to use the type and the mechanical 
result (function) he intended to at- 
tain. 
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Watt's Steam Engine 

is Example 

As an example of the device com- 
posed of freely moving parts, we may 
consider the steam engine of James 
Watt. 

None deny the creative genius of 
James Watt. Many believe his steam 
engine ranks with movable type as 
among the greatest inventions of the 
era. None the less, the distinction 
between his first successful engine 
and the Newcomen engine which 
preceded it was almost entirely func- 
tional. Both engines were built for 
the purpose of pumping water from 
coal mines. But the Newcomen en- 
gine required such a large amount 
of fuel for operation that it could 
be used only where the amount of 
water to be pumped was small. Watt 
studied this engine to see if the fuel 
consumption could be reduced. 


In this type the pump and engine 
were built in connection. The rods 
of the pump were fastened to one end 
of a beam, the upright piston bar of 
the engine to the other. The piston 
was enclosed in a cylinder, air enter- 
ing the top, and steam entering the 
bottom. The weight of the pump 
rods caused them to drop for a pump 
stroke. The steam in the lower end 
was then condensed by a stream of 
water. This caused a vacuum under 
the piston, and the pressure of the 
air forced it down, raising the water 
in the pump. Steam was then al- 
lowed to re-enter the lower end of 
the cylinder, allowing the plunger of 
the pump to settle for another stroke. 
The cylinder performed two func- 
tions—it combined with the piston 
to raise the piston, and it acted as a 
condenser. 


The first part of the Watt con- 
ception was the understanding that 
these two functions ought not to be 
combined. To function well, a steam 
piston and cylinder must be hot. A 
steam condenser must be cold. The 
water which condensed the steam 
also cooled the cylinder and piston. 
These had to be reheated by the 
steam which entered on the up- 
stroke. Watt believed that this cool- 
ing and reheating consumed a large 
amount of fuel. He avoided it by 


separating the two functions. He 
did this by providing a separate con- 
denser. He allowed the steam to 
enter it and condense there instead 
of in the cylinder. He could then 
keep the cylinder hot at all times and 
keep his condenser cool. These 
changes enabled his engine to pump 
four times as much water, with the 
same amount of fuel as the New- 
comen engine which preceded it. Its 
use became general in the coal-min- 
ing industry. It was the first wide 
commercial use of steam. 

It is clear that if a court would not 
consider the changes in function and 
mechanical operation, as well as the 
change in structure involved in the 
first Watt engine, the inventive con- 
cept of the device would be de- 
stroyed. 

Since the claim at issue in the 
Cuno case involved a combination, 
it is necessary to understand the ele- 
mentary rules of law and principles 
of mechanics that are involved in 
legal combinations. 


Devices composed of two or more 
co-operating parts exist because the 
mechanical task to be accomplished 
cannot be performed as a single op- 
eration, but must be subdivided into 
two or more parts and these parts of 
the operation executed in proper re- 
lation to each other in order to ac- 
complish the completed task. The 
reason the device must be composed 
of several parts is that the operation 
to be performed must be divided. 
The reason for the combination is 
not in the device but in the task 
to be performed. 


If we watch a boy whittling a stick 
we shall see that he holds and turns 
the stick with one hand and uses his 
knife with the other. He has divided 
the operation into two parts. If he 
used some mechanical device to hold 
the stick and one to hold the knife, 
and made them work in co-opera- 
tion, he would be using a combina- 
tion. 

From a mechanical viewpoint, a 
combination consists of the co-opera- 
tive relation of two or more parts 
to secure one result. It must be an 
entirety. But the entirety- must be 
an Operative one, not a physical or 
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structural one. An ordinary pair of 
household scissors, composed of two 
parts which work together to per- 
form one mechanical result, is a 
combination. But a pencil with a 
lead for writing in one end and a 
rubber for erasing in the other is not 
a combination, but an aggregation, 
because the two parts perform, not 
each a part of a divided operation, 
but each a completed operation, 
which have no relations to each 
other. 


Difference Is Important 

in Patent Law 

Che difference is a very important 
one. A very important part of the 
conceptive thought in combinations 
is represented in the mechanical di- 
vision of the result to be performed 
and the association of the parts to 
co-operate with each other to per- 
form the task. The division must be 
a mechanical or functional division 
not a fractional division; a football 
team is a combination but a relay 
racing team is an aggregation. More- 
over, a result performed by co-oper- 
ating elements is always a mechani- 
cal result or function in patent law 
technicality. 

As an example of a very simple 
and important combination we may 
think of the cotton gin. Whitney set 
a row of spikes to turn upon a cylin- 
der, so that their points extended 
into a slot too small to allow passage 
of cotton seeds. When the points 
were set in motion and cotton was 
held in contact with the ends extend- 
ing through the slots, the fibers stuck 
to the points or teeth and passed 
through the slots. The seeds being 
too large to pass through, were sep- 
arated from the fiber. A moving 
brush knocked the fibre loose from 
the teeth and the operation was com- 
plete. A saw was later substituted 
for the row of teeth. 

Because the saw and the slot are 
placed in proper mechanical unity, 
each perform a mechanical result 
(function) neither by itself could 
perform. One holds the seeds, the 
other pulls the fiber. These are the 
two functions. The turning of the 
teeth causes the fibers to cling to 
them. This is the mode of operation. 





The result is the seeds are removed 
or separated from the fiber. The 
elements are old and were used else- 
where. But their mechanical union, 
the new functions, and new mode of 
operation produced a noted inven- 
tion. Does anyone suggest that since 
the saw was an obvious substitute for 
the teeth, and had been used to cut 
wood, that the cotton gin was not 
invention but only a new use for the 
saw? 

We have seen that in classical in- 
ventions, the changes in mode of 
operation and functions play an even 
more important part than changes 
in form. These inventions comprised 
three changes with a new or better 
ultimate result obtained as a reac- 
tion or secondary result of the in- 
tegration of the three changes in one 
device. 


Of course in a second classification 
a new or changed ultimate result 
might be obtained merely by a 
change in form without the changes 
in mode of operation or function, or 
even without either one. But to a 
mind gifted with mechanical insight, 
it would seem entirely probable that 
the mechanical aptitude required to 
make the changes in the first class 
would be entirely different from 
the aptitude required to make the 
changes in the second class. It seems 
entirely reasonable that the aptitude 
required in the first class might point 
to invention and that required in the 
second class to only skill in art. The 
only answer the Court gives is its 
arbitrary ruling that a patent ad- 
mitted to involve change in mode of 
operation and function in addition 
to change in form is invalid. 

The general rule of the Cuno case 
that no matter how new and useful 
a device may be, the patentability 
must depend on invention, not mere- 
ly skill in art, of course gives no 
answer, because it tells us nothing 
about the difference between the 
aptitude for invention and the apti- 
tude for skill in art. On page 90 the 
Court speaking pure dictum indi- 
cates that the fact that the elements 
in the combination perform new 
functions does not relieve the device 
from the necessity of establishing in- 
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vention. Note 4.on that page shows 
the presence also of a new mode of 
operation. However, in such patents 
for mechanical combinations refer- 
ence to the mode of operation is not 
necessary. For mechanical reasons, 
where such elements perform new 
functions they almost always must 
use different modes of operation. 


The ordinary way a court would 
be expected to show that a combina- 
tion was net patentable as invention, 
even though it involved new func- 
tions and a new mode of operation, 
would be to point out some combina- 
tion which had new functions and a 
new mode of operation and which 
had still been held to lack invention 
by some court. If the court believed 
the combination to be controlled by 
the rule of changes in form, it would 
seem proper for the court to point 
out some decision where a change in 
form accompanied by change in 
mode of operation and function had 
been ruled to lack invention. If the 
court thought the combination 
ruled by the doctrine of adapting an 
old device to a new use, the court 
might still be expected to use the 
same procedure. 

While it was admitted that the 
patent was a new combination of old 
elements, producing new functions, 
or a new result, no attempt was made 
to pass upon it in the classification. 
No case was cited where such a patent 
was held to lack invention. In fact 
it is highly unlikely that such a de- 
cision existed until shortly before the 
Cuno case. At least very extensive 
search has failed to find one. Such 
patents had always been upheld. An 
affirmative ruling that the fact that 
a combination of old elements pro- 
duced a new result established its 


status as invention was laid down by, 


Justice Washington as early as 1825. 
(Fed. Case 10941) and reaffirmed as 
late as 214 U. S. 367-381. 

In view of the fact that Recken- 
dorfer v. Faber, 92 U. S. 347, is cited 
by Justice Douglas it seems entirely 
probable that he did not understand 
the nature of combinations at all. 
The patent there was ruled invalid 
because it was not a combination but 
an aggregation. It was a pencil with 
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a lead in one end and rubber in the 
other. The decision implies that had 
it been a combination it would have 
been invention. The decision is 
classic in setting out the mechanical 
difference between combination and 
aggregation. 

Mr. Justice Douglas extends the 
supposed doctrine of two very nar- 
row cases to form a blanket doctrine 
covering the question raised in the 
combination, and also the larger 
question of the materiality of the 
new function and mode of opera- 
tion in all types of patents. 

The cases are Hotchkiss v. Green- 
wood, 11 How. 248, and Pennsyl- 
vania Railroad Company v. Locomo- 
tive Engine Safety Truck Company, 
110 U. S. 490. In the first case the 
only change made was to substitute 
fire clay for metal, in the structure of 
a handle for heating ovens. There 
was no change in function or mode 
of operation. The fireclay withstood 
the heat better than metal, but a 
skilled workman have ex- 
pected this. It was an ultimate result. 
There was change in form and ulti- 
mate result only. The change in the 
second case was placing a four-wheel 
truck, which had been used under 
one end of a freight car, under the 
front end of a locomotive. Again no 


would 


change in function or mode of oper- 
ation was involved. One case covered 
only change in form and one only 
putting a device to a new use. 

Mr. Justice Douglas thought the 
combination in Cuno was covered by 
Hotchkiss because it was a change in 
form, and covered by “locomotive’’— 
because in it a thermostat was put to 
a new use. We may overlook the fact 
that the combination goes beyond 
either because it is covered in the 
issue of the new function and mode 
of operation. We see that this issue 
is not presented in these citations. 
This is true of all cases cited. 

Mr. Justice Douglas’ doctrine 
could be refuted by numerous cases 
addressed to each part of the issue 
but Seymour v. Osborne answers all 
and we may turn to it. In 11 Wall. 
516, 548, it is said: 

Particular changes may be made in 
the construction and operation of an 

old machine so as to adapt it to a 
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new and valuable use not known 
before, and to which the old machine 
could not have been applied without 
these changes, and under these cit 
cumstances, if the machine as changed 
and modified produces a new and 
useful result, it may be patented and 
the patent will be upheld under exist- 
ing laws. 

Such a change in a machine may 
consist merely of a new and useful 
combination of the parts of which 
the old machine is composed, or it 
may consist of a material alteration 
or modification of one or more of 
the several parts which enter into its 
construction, and whether it be the 
one or the other, if (1) the “change 
of construction” (2) “and operation” 
(3) “actually adapts the machine to 
a new and valuable use” (function) 
“not known before’, (4) “and it ac- 
tually produces a new and useful” 
(ultimate) result, then a patent may 
be granted and it will be upheld” (5) 
“as a patentable improvement”. 
there is no conflict be- 
tween it and any case or doctrine 
mentioned by Mr. Justice Douglas, 
except his own dictum, it seems un- 
necessary to support Seymour v. Os- 


Because 


borne by the other existing decisions 
which are the same in substance but 
less clear in wording. It merely sup- 
plements his citations. Placing it and 
them in harmony, we see that if the 
change, whether of combination or 
form or adaption accomplishes the 
ultimate result without correspond- 
ing changes in function and mode of 
operation, skill in art only may be in- 
dicated. But if in addition to the 
change of form, or of combina- 
tion, or of adaption, corresponding 
changes in function and mode of 
operation are required to bring 
about the intended new or different 
ultimate result, this should indicate 
invention. 

In the latter part of the quotation, 
the sequence of the four steps num- 
bered in the description of the lad- 
der is apparent. As a fifth step the 
court upholds the patent. 

This interpretation seems to har- 
monize with the statute and the Con- 
stitution. 

As we have seen, a device may be 
new only in form or it may be new 


also in function or a mode of epera- 


tion. The statute provides the thing 
patented must be new. Certainly a 
device new in all three senses is more 
apt to comply than one new in one 
sense only. 

Webster defines an art as a “‘syste- 
matic application of knowledge or 
skill in effecting a desired end’. In 
patent terms this means a mode of 
operation and a function. Of course 
the art would also include the ma- 
chines provided to accomplish these 
modes of operation and function. 


It seems logical that one who 
brought a mechanical device which 
added a new mode of operation and 
a new function to an art, would have 
made a substantial contribution to 
the progress of that art. “Progress of 
the useful arts” is plainly one reason 
for the granting of the patent under 
the Constitution. 

It seems that the impression gained 
from the Cuno decision, that the Su- 
preme Court Justices did not under- 
stand mechanical combination, was 
correct and even prophetic beyond 
the pessimism one ordinarily feels 
about present patent decisions. The 
recent decision in Atlantic and Pa- 
cific Tea Company v. Supermarket 
Corporation, 340 U. S. 147 (1950), 
extends the doctrine of judgment by 
judicial intuition to cover the me- 
chanical diflerence between combi- 
nations and aggregations. Mr. Justice 
Jackson who wrote that decision tells 
us that the rule comes as a process of 
evolution from an uncertain state. 
To quote him, “In the course of 
time the profession came to employ 
the term ‘combination’ to imply [to 
inventions] its presence and the term 
aggregation to imply its absence”. 

One can only wonder how anyone 
who has read Reckendorfer v. Fabe 
(already mentioned here) could agree 
with Mr. Justice Jackson. Since both 
Mr. Justice Jackson and Mr. Justice 
Douglas cite it, one must assume 
It has 
cited over one hundred and 
fifty times by courts. One wonders 


it is still the ruling case. 
been 


whether even the law clerks read the 
citations. Does the Court expect the 
mechanical forces, which co-operate 
or do not co-operate in combination 
or aggregation, to obey its dictum? 
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The Judicial Erosion of Our Patent System: 


A Threat to Inventive Initiative 


by Emanuel R. Posnack + of the New York Bar (New York City) 


® Mr. Posnack writes that this article is written primarily for general practitioners. 


“The habit of leaving patent matters to patent specialists may indeed be a good one”, 


he declares, “but it sometimes creates a habit pattern that goes beyond the confines 


of the actual practice of law. The subject of industrial progress through technological 


improvements is so closely tied in with our general economy that it has become a 


matter of vital interest to the general lawyer." 





® The United States Supreme Court 
has spoken with final authority on 
the question of the validity of pat- 
ents in the case of Great Atlantic & 
Pacific Tea Co. vy. 
Equipment Corporation, decided De- 
1950 (340 U. S. 147). It 
may well be that the date of this de- 


Supermar ket 
cember 4, 


cision will come to be regarded as the 
day on which our highest court pro- 
nounced the doom of patents—and 
possibly of that aspect of our in- 
centive system that has been built 
thereon. On the other hand, it may 
perhaps turn out to be the day on 
which the Bar—and 
American industry — were shocked 


Bench and 


out of their lethargy on the subject 
of patents and aroused to begin a 
re-evaluation of an issue inextricably 
tied in with our economy. 

The need for such a re-evaluation 
is of utmost importance today—for 
it does seem as if our changing times, 
new social forces and the world-wide 
ideological struggle are threatening 
the system of individual initiative 
and private enterprise. If all this is 
the result of an inevitable social, 
evolutionary or historical process, 


we may as well face the music and 
adjust ourselves to a new order. But 
if we recognize the fact that the 
forces of dissatisfaction which are 
producing this change are but social 
forces influenced by old values that 
are entirely outdated in a new tech- 
nological world, it is then incumbent 
on us to take careful stock of today’s 
new society, so as to throw light on 
today’s new values. Only then will 
we be able to redirect these forces 
toward the enhancement of individ- 
ual rights and opportunities—and 
thereby bring about the full re-es- 
tablishment of the dignity of indi 
vidual man. 

Where do patents fit into this vast 
social and economic picture? And 
what is there so momentous, from a 
socioeconomic viewpoint, about the 
Supreme Court decision? The an- 
swers to these questions will emerge 
if we but briefly scan the historical 
scene of man’s technological progress 
from his primitive days. 

It took a million years for man to 
discover how to strike a flint to pro- 
duce a fugitive spark. Yet, in recent 
history, the same human species was 






able to learn in the space of a score 
of decades how, by the flick of a 
switch, he could set into motion tons 
of machinery and release a flood of 
power derived from the sun’s energy 
which for ages had been idly stored 
in lumps of coal and pools of oil or 
imprisoned within the confines of an 
atom. Whereas our primitive ances- 
tors, progressing technologically at an 
immeasurably slow pace, were con- 
stantly in a struggle with nature for 
survival, modern man’s technologi- 
cal progress is proceeding so rapidly 
that every year he is finding thous- 
ands of new ways of making nature 
serve him. 

What has caused this tremendous 
speed-up in technological progress? 
Has man undergone a basic change? 
Hardly, for it was as fundamentally 
true 100,000 years ago as it is today 
that the urge to create new things 
arises from man’s needs. Necessity, 
then as now, was the mother of in- 
vention. But progress then was slow, 
for there were relatively few instru- 
that could 
with the mind of man, or could stim- 
ulate it into inventive activity. With 
the discovery of the wheel, the lever, 
fire-producing methods, metal and 


mentalities co-operate 


various other products and devices, 
man acquired tools which suggested 
new ideas and enabled him to reduce 
these ideas to practical form. 

Each invention was observed and 
used by a multiplicity of people and 
thus many minds were activated by 
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each single invention or discovery. 
Man’s creativeness thus generated a 
rapidly expanding process—a chain 
reaction in which each released idea 
set off a stream of new ideas, each 
in turn activating new sources of 
previously dormant inventive energy. 


Creative Activity Has Raised 

Standard of Living 

It is this process of creative activity 
which, at a progressively increasing 
rate, has been providing mankind 
with many new and useful things, 
producing conveniences that were 
never before known and evermore 
giving promise of more pleasurable 
and healthful living. The world 
today, despite all the misuses of our 
technologies,’ possesses the physical 
means, albeit not in sufficient abun- 
dance, to provide man with a degree 
of comfort, leisure and health that 
was never dreamed of in any previous 
era of the earth’s history. But we 
complacently accept our environ- 
mental wealth as an expected inheri- 
tance. And we are so close to the 
scene that we do not recognize the 
fact that practically our entire physi- 
cal world—the countless materials, 
services, processes and things which 
constitute the fabric of human so- 
ciety—are the products of thought. 

The simple truth is that mankind 
would still be living an animal exis- 
tence, were it not for the human at- 
tribute of creativeness. 

It would seem that this process of 
creative activity should have been 
encouraged at all times. But quite 
the contrary has been true. The road 
of the inventor has been full of im- 
pediments. Although the products of 
the individual inventor have always 
held forth valuable benefits to so- 
ciety, obstacles have constantly been 
placed in the path of inventive prog- 
ress by organized groups. 

Up until the fifteenth century, 
manufacturing enterprises were as a 
rule conducted by monopolies or 
guilds chartered by the sovereign 
power. It was held to be a crime to 
attempt to exploit inventions in com- 
petition with a guild and many of 
such organizations even barred in- 
ventions by their own members. It 
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was feared that improvements in a 
product might result in a simplifica- 
tion of its manufacture with the con- 
sequent reduced demand for guild 
labor and a lowering of price. But 
even after the forces of progress 
burst the bonds of sovereign-con- 
trolled industry, newly developed 
clusters of power found it to their 
particular interests to suppress in- 
vention. These groups included those 
who desired to prevent competition 
with existing obsolete devices and 
processes, as well as those who op- 
posed the introduction of labor- 
saving machinery. 

Despite these forces of resistance, 
the spread of inventive progress con- 
tinued. This was the result not mere- 
ly of the cumulative pressures of in- 
dividual initiative, but also of the 
recognition by society that man’s 
creative ability was so important a 
factor in the advancement of human 
welfare that it had to be given special 
consideration. Even during the peri- 
od when there was a widespread re- 
volt against guilds and monopolies, 
inventors were an exempt group; and 
the granting of highly prized patent 
monopolies became an established 
practice. 

When monopolies were outlawed 
in England in 1624 by the Statute of 
Monopolies, there was a single excep- 
tion—letters patent to inventors. And 
before the end of the next century, 
this same exception was incorporated 
in the Constitution of the United 
States. Today most countries have 
patent laws by virtue of which exclu- 
sive rights for specified terms are 
granted to inventors for the exploita- 
tion of their discoveries. For it has 
been found that in addition to being 
of special benefit to the inventor, the 
investor and to labor, these special 
privileges have brought about a rise 
in the general standard of living. 


inducement to Invention 

Is Patent 

The inducement offered by our Gov- 
ernment as a stimulus to invention 
is not in the nature of a money grant. 
For the Government is interested not 
in using inventions for its own pur- 
poses (except in some special cases 


and during war emergencies), but 
rather in encouraging their exploita- 
tion by private industry. This is in 
contrast to conditions in a socialis- 
tic economy, as in Russia, where the 
State owns all the means of produc- 
tion, and therefore constitutes the 
only permissible monopoly. Under 
such conditions, the great govern- 
ment monopoly will obviously not 
create private patent monopolies to 
compete with it and if there are to 
to be material rewards for inven- 
tions, they can be only in the nature 
of money grants. But under an econo- 
my of private enterprise such as pre- 
vails in our country, the monetary 
compensation must be derived 
through the development and ex 
ploitation of the invention on a busi- 
ness basis, either by the inventor or 
the investor. Inasmuch as such ex- 
ploitation necessarily involves a fi- 
nancial risk in a new and untried 
project, the inventor is given an op- 
portunity to engage in the business of 
selling his invention in a field cleared 
of competition. In other words, by di- 
rect authority of the Constitution, 
an exception is made to the conduct 
of business within our society of com- 
petitive enterprise in that the inven- 
tor can remove competition through 
a government-granted patent mo- 
nopoly. 

The justification for granting the 
special privilege of monopoly to the 
creators of intellectual property such 
as inventions has an ethical as well 
as a practical basis. Inventions are 
contributions of something new to 
the world’s common store—some- 
thing which never before existed. 
Hence, unlike other forms of known 
things for which there has been an 
established demand, the monopoly in 
an invention deprives the world of 
nothing. By refusing to accept the 
bounty of the patented invention, 
which it may freely do, the world is 
no worse off than before. By accept- 
ing it, the world has acquired an 
addition to its store of wealth. 


Inventions are a form of wealth 
quite unlike that which is to be 
found in the bowels of the earth or 
which can be produced through the 
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physical exertions of the human 
body. There is just so much coal in 
the earth and no more and there is a 
limit to a man’s capacity for work. 
But inventions, stemming from the 
boundless extent of the human mind, 
can flow on forever, without limit. 

It is to activate this limitless 
source, the human mind, that the 
extraordinary inducement of a pat- 
ent monopoly is offered. 

The world’s most active and high- 

ly developed patent system is our 
own. Our Government’s offer of pat- 
ent monopolies, coupled with our 
basic economy of free competition, 
has resulted in a flood of inventions 
without equal anywhere else on 
earth. We have learned that the pre- 
vailing urge to invent and to invest 
in inventions in order to translate 
them into marketable products is 
due in large measure to the expec- 
tation of a competitive advantage or 
to the desire to overcome a com- 
petitive disadvantage. In order to 
gain his objective, a producer will 
seek new ideas and inventions so as 
to be able to attract customers. He 
will produce new devices or products 
never before known or used, or in- 
stall new manufacturing machinery, 
or adopt new processes for fabricat- 
ing old products of better quality 
or lower selling price. He will risk 
his capital in building a plant and 
employing labor in a new and un- 
tried venture, because he expects a 
monopoly in the sale or use of the 
particular invention for the period of 
the patent grant—usually seventeen 
years. 
_ The materialization of ¢@hese ex- 
pectations has been a great factor 
in our technological superiority over 
every other nation on earth. And it 
has contributed to a standard of liv- 
ing far above the level of any other 
country. 

With all this in view, would it not 
appear that our machinery of govern- 
ment should be geared to maintain— 
indeed, to speed up—this process of 
technological growth by encouraging 
inventive ventures? Is it at all con- 
ceivable that our Government would 
do anything to interfere with the 
progress of invention? 


Patent System 

Is in Danger 

It would perhaps amaze the average 
American to know that there is a 
governmental process going on that 
is not only interfering with inventive 
progress, but is actually proceeding 
to devitalize the patent system! 

This peril to inventive progress 
stems from a conflict between two 
arms of our Government. One arm 
is busy setting up patent rights. The 
other arm is equally busy knocking 
them down! 

For some time past our system of 
patent rewards has been in serious 
danger because of a process of judi- 
cial erosion—of patent-busting de- 
cisions that have been nibbling away 
at patent rights. Almost invariably 
within the last fifteen years—certainly 
more often than not—when a patent 
had been sufficiently exploited to get 
to the courts, it was declared invalid 
because the subject matter was not 
deemed to be an invention. 

With every such adjudication of 
invalidity, the court in effect charged 
the expert examiners of our Patent 
Office with error in the direction of 
leniency in issuing patents. And with 
every such judgment, a valuable pat- 
ent right officially granted by our 
Government—together with the busi- 
ness specially based 
forthwith destroyed. 

It is conceivable that the layman 
may be impressed with the courts’ 
charge of leniency, for his only means 
of judging is by noting the over- 
whelming percentage of patents that 
have been declared invalid. But it 
is hardly likely that any experienced 
patent practitioner can be convinced 
that the stubborn opposition which 
he so frequently encounters in the 
prosecution of patent applications 
can be construed as evidence of 
leniency. 

More than anyone else, the patent 
lawyer knows the extent of the bom- 
bardment to which an application is 
subjected in the Patent Office. And 
too often is he compelled to witness 
the fatal journey of the issued patent 
—after it had been dispatched with 
the blessings of our Government to 
help “promote the progress of science 
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and the useful arts”. For despite 
the hardiness of the invention in be- 
ing able to withstand the batteries of 
the Patent Office, it is generally 
doomed to destruction if it is meri- 
torious enough to be brought within 
the range of the heavy artillery of 
our judiciary. 

Is the Supreme Court, which has 
the final word, invariably justified 
in knocking down patents that our 
Patent Office sets up? Is the Patent 
Office always wrong in issuing the 
patents which are ultimately de- 
clared invalid? Mr. Justice Jackson 
significantly stated, in Jungersen v. 
Osby & Barton Co., et al., 335 US. 
560 (1949), 


. I doubt that the remedy for 
such Patent Office passion for granting 
patents is an equally strong passion 
in this Court for striking them down 
so that the only patent that is valid 
is one which this Court has not been 
able to get its hands on [emphasis 
supplied]. 
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The core of this contradictory situ- 
ation is in the confusion as to the 
very definition of invention, as con- 
ceded in the highest judicial circles. 
... L confess myself baffled to know 
how to proceed, if we are at once to 
profess to apply the [patent] system 
as it is, and yet in every concrete in- 
stance we are to decide as though it 

did not exist as it is. 

These were the words of the dis- 
tinguished jurist, Judge Learned 
Hand. And Mr. Justice Frankfurter 
nodded approval, as did Mr. Justice 
Burton, in their joint dissent in the 
same Jungersen case. 

When top level members of our ju- 
diciary admit that they are stumped, 
there is indeed something to worry 
about. To whom, on this side of 
Heaven, can one go as the final arbiter 
of justice when the highest tribunal 
is baffled? 

The befuddling issue of validity 
primarily involves, as aforesaid, the 
meaning of invention. And since 
there has never been a clear-cut line 
of demarcation between what is and 
what is not invention, the problem 
has always been inherently difficult. 
Many objective tests have been pro- 
posed, but it seems that the subjec 
tive test first enunciated one hundred 
years ago in Hotchkiss v. Greenwood, 
11 How. 248, has most generally 
been accepted. The criterion that re- 
quires the judging of an invention 
not 6n its own merits, but by the in 
ventor’s ability, by some unusual 
mental faculty—by a manifestation 
of a “flash of genius” (Cuno Corp. 
v. Automatic Devices Corporation, 
314 U.S. 84)—has played a major 
role in the invalidation of most pat 
ents that have been litigated. For did 
not Judge Learned Hand state, as 
quoted by Mr. Justice Frankfurter 
in the Jungersen case, 

the answer must therefore de 
pend upon how we shall appraise the 
departure from what has gone before 
in terms of creative imagination; in- 
deed, I do not understand what other 
test could be relevant [emphasis sup 
plied]. 

It is the difficulty the courts have 
been experiencing in applying this 
subjective test that has pointed up 
the conflict between our Govern- 
ment’s official patent-issuing and pat- 
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ent-adjudicating bodies. It became 
imperative that a solution to this 
problem be found—that the Supreme 
Court establish a definite standard 
of invention. 

And at long last, this has been 
done. In the Great Atlantic & Pa- 
cific Tea 


preme Court has interpreted the con- 


Company case, the Su- 


stitutional provision for the patent 
grant, finally—as indicated by the 
words of Mr. Justice Douglas, with 
Mr. Justice Black concurring: 

The question of invention goes back 
to the constitutional standard in every 
case. We speak with final authority 
on that constitutional issue as we do 
on many others [emphasis supplied]. 
And the same Justices, in further 

concurrence with the opinion of the 
Court, also declared that the ques- 
tion of validity is a question of law 
and that “No ‘finding of fact’ can be 
a substitute for it in any case”’. 

What is the test of invention as 
finally defined by the Supreme 
Court? What is the formula by which 
we can determine whether an inven- 
tion merits a patent? The opinion of 
the Court as delivered by Mr. Jus- 
tice Jackson, is that 

The function of a patent is to add 
to the sum of useful knowledge. 

And in amplification of this defi- 
nition, it is further stated in the con- 
curring opinion, 

The Framers plainly did not want 
those monopolies freely granted. The 
invention to justify a patent had to 
serve the ends of science—to push 
back the frontiers of chemistry, phys- 
ics and the like; to make a distinctive 
contribution to scientific knowledge. 

It is not enough that an article is 
new and useful. The Constitution 
never sanctioned the patenting of 
gadgets. Patents serve a higher end— 
the advancement of science. An inven- 
tion need not be as startling as an 
atomic bomb to be patentable. But 
it has to be of such quality and dis 
tinction that masters of the scientific 
field in which it falls will recognize it 
as an advance [emphasis supplied]. 

Now we have the long looked-for 
definition. If a machine, apparatus, 
process, tool, gadget is not within 
the stated “constitutional scheme of 
advancing scientific knowledge”, it is 
not deserving of patent protection. 
It does not matter that it is new or 


useful—or that it has promoted the 
progress of the “useful arts’”—or that 
it has added to human comfort or 
convenience—or that it has resulted 
in the investment of capital and the 
employment of labor—or in the ad- 
dition of wealth. If it adds nothing 
“to the total stock of knowledge”, 
its manufacture, sale or use should 
not be encouraged by the special 
inducement of a limited patent mo- 
nopoly—even though it may be a 
factor in raising our standard of 
living. 

If we are satisfied that this newly 
established standard of invention 
will not adversely affect American 
technolegical progress, we should ac- 
cept it without equivocation. But if 
we have reason to believe that this 
restricted basis for granting patents 
constitutes a threat to an incentive 
system that has given modern man the 
cumulative benefits of innumerable 
inventions, both big and little, which 
make up the physical basis of today’s 
civilization—then steps must be taken 
to remove the threat. 

It is time that we pause to reflect 
as to the wisdom of blindly accepting 
burdensome concepts merely because 
they are handed down to us on a 
platter, or because we have inherited 
them from legal precedent. We must 
realistically take stock of today’s com- 
plex technological world, in which it 
is hardly possible to find an article, 
method or apparatus whose elements 
do not have a counterpart in some 
prior patent or publication — and 
which cannot be reproduced, with a 
fair degree of approximation, by a 
process @ combinations and permu- 
tations of suggestions found in the 
prior art. And we must take cogni- 
zance of the overwhelming prepon- 
derance of commonplace and unstar- 
tling combinations that constitute the 
major output of the thousands upon 
thousands of individual enterprises 
in the United States. 

Let us look around, and then re- 
flect on Mr. Justice Jackson’s com- 
ment that “the only patent that is 
valid is one which this Court has not 
been able to get its hands on”. Is 
it not conceivable, in the light of 
(Continued on page 406) 
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The Coroner's Court in England and Wales: 


An Ancient Office That Is Still Vigorous 


by G.E.Caraker + of Epsom College (Epsom, Surrey, England) 


® The coroner appears in English history 
as an independent officer of the Crown 
as early as 1184 and during the Middle 
Ages, the coroners were, next to the King, 
the most powerful men in the Realm. Mr. 
Caraker writes of the ancient and mod- 
ern functions of this office in England and 
Wales. 





® There was a time in England when 
inquests were held on royal fish, 
when the King’s coroners could or- 
der suicides to be buried “at the 
cross-roads” with a stake driven 
through their hearts. Today the Eng- 
lish coroner, whose duty it is to 
hold inquests on all people whose 
death may have been an unnatural 
one, is still a powerful man, posses- 
sing more privileges than any other 
official in the country although some 
of his powers have been whittled 
away with the passing of the cen- 
turies. 

Although criticism of the English 
coroner’s court system crops up regu- 
larly, suggestions that it is outmoded 
or unnecessary have never yet been 
substantiated. The fact is that the 
system has changed with the times 
and is an outstanding proof of Eng- 
land’s ability to adapt ancient in- 
stitutions to modern requirements. 

These courts are an aspect of Eng- 
land’s legal system to which lawyers 
in civilized countries throughout the 
world are prepared to pay tribute 
and to acknowledge readily that the 


320 coroners in England and Wales 

the system does not apply in Scot 
land—work both efficiently and eflec- 
tively. About 30,000 inquests a year 
are held by these 320 coroners. 

It is taken for granted tbat these 
courts, open as they are both to the 
public and to the press, are conduct- 
ed with the integrity which charac- 
terizes English legal administration. 
The public appreciates the fact that 
no secret inquiry is held behind 
closed doors, that complaints can be 
made openly, that the investigations 
conducted and the people involved 
—occasionally people of some im- 
portance—are subject to the expec- 
tations and demands of public opin- 
ion to adhere to standards of decency 
and behavior quite apart from any 
question of legal obligation. 

Criticism often is made of this 
open practice of conducting judicial 
inquiries into deaths which occur (or 
might have occurred) as a result of 
violence or accident as against natu- 
ral causes. The critics fear that the 
reporting of the evidence in news- 
papers might lead to “imitative sui- 
cides”. Only two years ago the influ- 
ential British Medical Association 
adopted a resolution calling for the 
restriction of reports in the press in 
suicide cases to names and addresses 
and the verdict. But as time and 
again coroners of long years of ex- 


perience have answered this criti- 
cism, they hold today that the possi- 


bility of “imitative suicides” is exag- 
gerated and stress how important 
publicity can be in throwing light on 
circumstances relating to their in- 
quiries. 


Coroners Appear in History 
as Early as 1184 


Coroners go back to the days of the 
Anglo-Saxons; they were introduced 
as independent officers of the Crown 
in 1184. Then their main duty was 
to ensure that monies due the King 
in cases of uncertain death found 
their way to the Royal Exchequer 
and not into the sheriff's pocket as 
had sometimes been happening. 

If the coroner proved that a man 
had been murdered, the King re- 
ceived half the goods and chattels 
belonging to the murderer. If: the 
dead man had committed suicide and 
the coroner proved him to be sane 
when he died, the King received all 
his land and wealth. It was in the 
latter case that the coroner ordered 
that the body of the deceased should 
be buried at the crossroads with a 
stake driven through the heart and 
it is because of that ancient law that 
coroners today invariably record a 
verdict of “suicide while the balance 
of the mind was disturbed”. Only if 
the suicide is proved insane can 
the body be buried in consecrated 
ground. 

Nowadays, of course, coroners no 
longer have to think of adding to 
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the King’s income as their first duty. 
Once the most powerful men in the 
country next to the King, their only 
duties now are to hold inquiries into 
the causes of death, and, on rare oc- 
casions, declare the ownership of 
“treasure trove’. As new provisions 
have been added to the Statute Book, 
the coroner’s function has become 
the answering of this question: 
‘How, where, and by what means has 
the deceased person met his death?” 


In the City of London where the 
holder of the office is the Premier 
Coroner for England, he still retains 
one extra duty which has been taken 
away from the rest of the coroners; 
that is the right (which he exer- 
cises as often as he thinks it neces- 
sary) to hold inquests on fires in 
cases where their origin seems doubt- 
ful. 

When the previous holder of this 
office died in 1940, the City Corpora- 
tion exercised a privilege granted to 
it by King Edward IV in 1478, the 
right to appoint their own nominee 
as his successor. Until 1940 the coro- 
ner for London had always been the 
King’s butler, who in turn appointed 
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the coroners for the rest of the 
country. 


Special Coroner Investigates 
Deaths in Royal Palaces 


Undoubtedly the coroner whose serv- 
ices are least called upon is the Cor- 
oner to the King’s Household. He 
is charged with the duty of inquiring 
into deaths in the Royal Palaces. ‘lhe 
last sensational inquest conducted by 
such an officer was in 1810 when Jo- 
seph Sellis, Corsican valet to the 
Duke of Cumberland, tried to mur- 
der his master in St. James’ Palace. 
Brooding over some imaginary slight, 
Sellis attacked the sleeping Duke in 
the night with his own regimental 
sword. Although the Duke’s brain 
was exposed by the blow, he was 
saved from mortal injury by his habit 
of wearing a padded night cap. 
When the hue and cry was raised, 
Sellis was found dead in his room; 
and at the subsequent inquest the 
coroner recorded the verdict of felo 
de se—that Sellis committed suicide 
while of sound mind. 

Recently I attended a London cor- 
oner’s court to observe for myself 
how the proceedings are conducted 
by these men whose summonses to 
jurors and witnesses take precedence 
over every summons except that of 
the King, over whom even the 
Home Secretary has no power, and 
who are the only men in the country 
who can call a man a murderer be- 
fore he has been tried in a criminal 
court. 7 

| was fascinated by the minimum 
of courtroom fuss and the maximum 
of professional skill with which the 
proceedings are conducted, and I re- 
flected that, after all, these men 
should know what they are about. 
For 800 years the English coroner has 
been on the bench helping to enforce 
the observance of law and order by 
inquiring into all doubtful and sus- 
picious cases, aided (though nowa- 
days in selected cases only) by a jury. 

During the Industrial Revolution 
the coroner performed a service to 
the community from which it prob- 
ably still benefits. His courts revealed 
the scandalous aspects of contempo- 
rary life. The Blue Books record in- 


quests held into the deaths of early 
industrial victims in unregulated fac- 
tories and mines; they brought to 
light the neglect and maltreatment 
of children, the fate of human out- 
casts in workhouses and poor law in- 
stitutions. Later they threw a flood 
of light on another sordid aspect of 
human activity, the brutal flogging 
methods in the armed forces. 

England was fortunate indeed in 
having fearless coroners who spoke 
their minds; men like Thomas 
Wakely, first editor of “The Lancet”; 
and Finsbury, a member of Parlia- 
ment and coroner for Middlesex, 
who encouraged juries to add riders 
to their verdicts, thus exposing tne 
shameful evils of the times. 

By the nineteenth century the cor- 
oner was busy with numerous rail- 
road accidents and the need for vig- 
orous enforcement of safety legisla- 
tion. Murder by poisoning became 
common as the century progressed, 
and the coroner then became con- 
cerned with the practical aspects of 
toxicological science. 


Coroner Must Be Qualified 
in Both Medicine and Law 


Today the coroner must be qualified 
both in medicine and in law. The 
1926 Act, in effect, recognizes the 
dual nature of the coroner as it exists 
today, and in one sense regards him 
as a sort of super “medical examiner” 
as that phrase is understood in med- 
ico-legal circles in the United States. 
The coroner does not carry out the 
post mortem himself; but he, and he 
alone, carries the responsibility of 
seeing that the task is performed. 
Evidence in his court is given under 
oath, the jury are sworn, interested 
parties may be legally represented, 
and witnesses may be questioned by 
these representatives. 

Where the coroner's court en- 
counters a case in which there is evi- 
dence that death has been caused by 
“criminal negligence”, the coroner 
has the power to commit that person 
for trial in a criminal court, quite in- 
dependently of whether or not a 
charge is being preferred by the 
police. 

Usually the coroner works in close 
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co-operation with the police; but it 
does sometimes happen that in, say, a 
trafic case a coroner’s jury returns 
the verdict of “manslaughter” where 
the police have not made such a 
charge. Once committed by the cor- 
oner, the accused person may be 
brought to trial where, of course, 
he may be found guilty of a much 
lesser offense or acquitted altogether. 

Though coroner’s courts have no 
power to decide matters of civil neg- 
ligence, obviously an inquiry into the 
way in which a person met death may 
elicit facts which later provide the 
material for legal action in another 
court. That is why interested parties 
are usually represented at an inquest, 


which is always opened within a day 
or two after death while the facts 
are fresh in the minds of the wit- 
nesses. 

In cases where a charge is being 
made by the police, the coroner for- 
mally opens and adjourns his inquest 
until the conclusion of the criminal 
proceedings. In an unsolved murder 
case he eventually calls upon a jury 
to return a ve'dict of “murder 
against some pes*on or persons un- 
known” so that the file can be com- 
pleted. 

There are abe't ten occasions a 
year in which ¢%roners are called 
upon to perform a lighter, but still 
intriguing, duty. That is to decide, 


Lawyers of America To Meet 


in Montevideo Next November 


® Members of the Bar from all over 
this hemisphere will gather at the 
Seventh Conference of the Inter- 
American Bar Association to be held 
in Montevideo, Uruguay, November 
15-26, 1951. The Colegio de Abo- 
gados del Uruguay (Uruguayan Bar 
Association) will be the host organi- 
zation and it is making extensive ar- 
rangements for the reception and 
entertainment of the prominent law- 
yers who will attend this important 
meeting. Judging from attendance at 
previous conferences of the Inter- 
American Bar Association, it is be- 
lieved that approximately 500 law- 
yers and members of their families 
will participate in this conference 
in Montevideo. 

The program of activities and en- 
tertainment which has just been 
received from Montevideo includes 
a meeting of the Executive Commit- 
tee, registration of foreign delegates 
and a reception at the Colegio de 
Abogados del Uruguay on November 
14. 

On November 15 the delegates will 
call upon Sr. Andres Martinez Tru- 
eba, the distinguished statesman of 
Uruguay who was recently elected 
president of that country, The open- 


ing session of the conference will 
take place that ¢vening in the Pala- 
cio Legislativo (Uruguayan Con- 
gress), a beautiful building which is 
considered one of the outstanding 
structures of its kind in America. 
The Council, composed of over fifty 
lawyers from the various countries 
will also hold a meeting on that date 
to consider questions raised and pro 
posals presented by delegates with 
respect to the conference. 

The work of the conference will 
begin with meetings of the twenty- 
three committees or sections into 
which the conference has been di- 
vided. One hundred six topics have 
been assigned to member bar or- 
ganizations throughout the Ameri- 
cas and papers on these topics pre- 
pared by experts are now being writ- 
ten for presentation at meetings of 
these committees. The topics include 
such interesting questions as the fol- 
lowing subjects of great current in- 
terest: 


Legal principles involved in the 
right of asylum. 

Ratification of treaties. The rela- 
tion of treaties to domestic law and 
the need for implementing legisla- 
tion: a comparative study. 


The Coroner's Court in England and Wales 


when some treasure has been discov- 
ered, whether it is a “treasure trove” 
deliberately hidden by its former 
owner or whether it is abandoned 
wealth which has been merely thrown 
away. If the verdict is “treasure 
trove”, then the property goes to the 
Crown; if the verdict is “aban- 
doned”, the finder is allowed to keep 
it. So much treasure is found in Lon- 
don that the City Corporation sets 
aside £100 every year to compensate 
finders for treasure that they are not 
allowed to keep. 

After examining his duties, it is 
not surprising that there is a growing 
appreciation of the duties performed 
by England’s coroners. 


Potential conflicts between inter- 
national and domestic law in “Point 
Four” projects. 

Juridical status of the continental 
shelf. 

The legal principles involved in 
the right of veto in the Charter of 
the United Nations. 

Current legal concepts of sover- 
eignty and intervention. 

Effects abroad of divorce decrees. 

The extent to which the constitu- 
tions and practices of the American 
republics guarantee the rights speci- 
fied in the draft of the international 
convention of human rights: a com- 
parative study. 

The doctrine of unforeseeability 
in contracts under civil and common 
law. 

Legal principles respecting blood 
tests in determining paternity. 

Consideration of reports concern- 
ing draft uniform laws pertaining to 
patents, trade-marks and copyright. 

Methods of interrogating wit- 
nesses: a comparative study of laws 
of America. 

Consideration of the Pan-Ameri- 
can Convention for simplification 


(Continued on page 397) 
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a A Director of Activities 


The Association’s search for a permanent director of 
its activities has come to an end in the choice of Edward 
B. Love, more about whom may be found on page 351 
of this issue. Those in charge of the selection inter- 
viewed many candidates of the highest caliber who 
collectively possessed all the qualities demanded by the 
exacting specifications. Despite strong temptation to be 
satisfied with an appointee who had in high degree all 
but one or two of the many characteristics necessary 
for this high and important office, the hunt was con- 
tinued until a man was discovered who seemed to have 
everything. His acceptance of the responsibility was a 
serious step for him and the Association’s delegation 
of it was a serious step for the Association. We feel 
justified in hoping that the result came as an answer 
to prayer. With the activities of the Association unde1 
his direction, the members can confidently expect great 
things. 
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a Public Relations, the Bar and Television 


Whatever effects the Crime Committee television ex- 
hibition may have had on others, it is pretty certain 
that one aspect of it did not enhance the reputation or 
standing of the Bar. Millions of people would have 
observed some lawyer at times evidently furnishing his 
client, the witness, a better answer than he could think 
of himself. It is not unreasonable to suppose that 
among an overwhelming percentage of observers the 
aversion and hostility felt for the witness embraced his 
lawyer too. And this fact would hardly be balanced 
by the further fact that the examinations were conceived 
and conducted almost entirely by lawyers. It is to be 
expected that scenes such as this will be caricatured by 
stage mimics throughout the country. The suggestion 
will be that lawyers act as handmaidens to hoodlums 
and contribute to grand-scale lawlessness and the break- 
down of public morality. 

It is a well-accepted tenet of American procedures that 
anyone charged with or suspected of criminality is en- 
titled to the advice of counsel. This, and the primary 
assumption of innocence, clears the way for legitimate 
and ethical acceptance of specific employments by law- 
yers from persons who otherwise qualify as enemies of 
law and order in public estimation, But the position is 
different in the case of those making careers of shadow- 
boxing with the law. With past offenses, present con- 
duct and future plans in course at the same time, it 
is not to be expected that public opinion will discrimi- 
nate between the planners and the advisers, in instances 
of repeated or regular employment. 

Public relations committees of state and local asso- 
ciations everywhere are likely to have to cope with a 
new wave of distrust and unpopularity of lawyers—all 
lawyers—for sometime to come. Since the days of early 
English drama the lawyer has been a stereotyped rogue 
and an amusing villain. In laying hasty plans for the 
kingdom to which Cade was boisterous pretender in 
King Henry VI, it was the stoutest of his supporters who 
exclaimed, “The first thing we do, let’s kill all the 
lawyers.” And Cade answered at once, “Nay, that 1 
mean to do.” 

Jacos M. LasHLy 


St. Louis, Missouri 


In publishing editorials by members of the Journal's Advisory 
Board, we hope to be able to reflect the many facets of opinion, 
and the active interests, of lawyers, judges and teachers of law, 
in all parts of the United States. The views expressed by each 
contributor are his own, and are not necessarily those of the 
Advisory Board or the Board of Editors. 
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a Judicial Ethics 


The Advisory Committee on Judicial Ethics of the Con- 
ference of California Judges has recently handed down 
three opinions dealing with the acceptance of gratuities 
by judges for solemnizing marriages. Two of the opin- 
ions conclude that it is not a violation of law or 
ethics for a judge to accept such a gratuity since the 
performance of a marriage ceremony is a nonjudicial 
function. One of the opinions holds, however, that it is 
a violation of judicial ethics for a judge to compensate 
another for directing couples to him for the purpose 
of performing the marriage ceremony. 

The importance of these opinions, however, lies not 
so much in the conclusions reached but rather in the 
existence of an organization of this kind, set up to con- 
cern itself with the ethical phases of judicial conduct. It 
is believed that the Advisory Committee is unique in 
that it is the only organization in the country set up by 
the judges themselves to pass upon the ethical phases 
of judicial conduct. The preamble to the Canons of 
Judicial Ethics adopted by the Conference, states in part 
that it is a “guide and reminder for justices and judges 
of courts of record in California and as indicating what 
the people have a right to expect of them”. 

The lack of similar organization in other states is 
probably accounted for in part by the aura of respect- 
ability and infallibility which historically has sur- 
rounded those who wear the robes of judicial office. 
This aura of respectability is a deserved tribute to our 
American legal system, and to the countless high- 
minded men who for generations have assumed and dis- 
charged with conspicuous fidelity the heavy responsi- 
bilities of judicial office. It illustrates what a powerful 
thing a well established tradition of honor can be. 

The California experiment should not be considered 
as detracting from that tradition in the slightest degree. 
Instead it appears to be a very practical instrument 
designed to support and maintain it. It recognizes the 
obvious fact that in the field of judicial ethics, as in the 
field of law, the complexity of modern life persists in 
creating situations where close questions must be an- 
swered and decided. While high-minded judges, like 
high-minded lawyers, will always lean over backwards 
to be on the safe side in doubtful cases, there wil! al- 
ways be questions upon which high-minded men, ¢ven 
judges, will honestly differ. In the opinions referre«! to, 
ene judicial member of the committee did not concur. 

No one can seriously doubt that the certainty “nd 
uniformity which has been attained in the fiek: of 
ethics by the formulation of the Canons of Ethics “nd 
by the decisions and rulings of committees on pr/!cs- 
sional conduct of the American Bar Association an‘! of 
the state bar associations, have been important fa¢ tors 
in the maintenance of high ethical standards by lawY rs. 
There would seem to be every reason to believe tht a 
similar certainty and uniformity in the field of jud'¢ial 
ethics would be definitely in the public interest. 


DEANE C. Dav! 


Montpelier, Vermont 
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A Tribute to 





David Andrew Simmons, Gentleman 


® These two lines tell the story of 
David Andrew Simmons. Born in 
the State of Texas on May 31, 1897, 
died in the State of Texas on March 
24, 1951. So young—only 53 years ol 
age. He loved his native state and 
when it was mentioned in speech or 
song he always stood. He looked like 
a Texan—tall, straight and hand- 
some. I presented him at a small 
dinner in Kansas City in December, 
1944, in honor of the new Vice Presi- 
dent Elect, Harry S. Truman, with 
this story: “When Dave Simmons is 
ushered through the pearly gates and 
stands in front of Saint Peter, he will 
be asked his name and will reply, 
‘David Andrew Saint 
Peter will say, ‘Where are you from 
on earth, Mr. Simmons?’ He will re- 
ply, “Texas’. Saint Peter will say, 
‘Well, come on in, but you won't be 
satisfied here’ ”’ 

His mother’s people, the Ewings, 


Simmons’, 


were from Missouri and he practiced 
law in Missouri for a short time. One 
of the Ewings was on the Supreme 
Bench and another was Attorney 
General. They helped settle Texas 
with the Austins. 

He went into World War I from 
the University of Texas, returned 
and graduated with the highest hon- 
ors, and married beautiful Elizabeth 
Daggett, of Texas. 

Few men receive the honors he 
received. Assistant Attorney General 
of the State of Texas. Master in 
Chancery in the United States Dis- 
trict Court. Counsel for the Port 
of Houston and witnessed Houston’s 
growth as one of the great cities of 
the United States. President of the 
Texas Bar Association and _ the 
founder of its Bar Journal. Presi- 
dent of the American Judicature So- 
ciety. Filled many high offices in the 
American Bar Association and was 
its President in 1944-1945, and pre- 
sided over its Annual Meeting at 
Cincinnati in December, 1945. In- 
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DAVID ANDREW SIMMONS 








sisted on holding a meeting although 
World War II did not end until that 
fall and it was difficult to find a 
meeting place. Visited most of the 
forty-eight states and also Canada 
and Mexico. Thought the American 
Bar Association should have its head- 
quarters in the capital city of Wash- 
ington. Active in international af- 
fairs and received honors for his 
leadership. Belonged to many well- 
known law groups in the United 
States and several elsewhere. A 
member of the Board of Editors of 
the AMERICAN Bar _ ASSOCIATION 


JourNaL and a contributor of many 
legal articles. Selected for award and 
medal by Freedoms Foundation for 


his paper, “Man’s One Fundamental! 
Right: To Be Let Alone”, published 
in the AMERICAN BAR AssOCIATION 
JourNAL for September, 1950. A 
great American, a great lawyer and a 
great scholar. A leader in the Ameri- 
can Bar and active in 4all civic affairs. 

He was a Consultant to the United 
States Delegation at San Francisco 
in 1945 and there aided in the for- 
mation of the United Nations. 

He bought and restored old Fort 
Davis in western Texas, as Williams- 
burg was restored. It was his chief 
hobby and he got great enjoyment 
out of making this old fort a resort 
where people could spend their va- 
cations. 
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He accomplished so much in so 
short a time. At least one-half of his 
life was given to the legal profes- 
sion, which he loved so much. He 


him. 


lived a full life and died young. To 
know Dave Simmons was to love 
He was the highest type of 
lawyer and an honor to his profes- 
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® In my last President's Page I gave 
my goings and comings up to March 
1, but neglected to give my March 
itinerary. 

On March 8, 9 and 10 I attended 
the Regional Convention in Atlanta, 
Georgia. This meeting exceeded our 
fondest expectations. There were 
more than seven hundred registered 
from the southeastern states. The 
programs were outstanding and 
everyone was pleased. I was told by 
several young lawyers that they 
would go home feeling that they 
were better lawyers and more qual- 
ified to handle their clients’ business 
because of their attendance. The 
reception this meeting had and its 
evident benefits is positive proof 
that the great amount of work done 
by the Committee on Regional 
Meetings and the committees in At- 
lanta was worthwhile. The Atlanta 
lawyers and their ladies lived up to 
Atlanta’s reputation for Southern 
hospitality, and a good time was had 
by all lucky enough to attend. 

On March 13 I attended a din- 
ner and meeting of the Bar Associa- 
tion of the District of Columbia, the 
host to the Ambassadors of the Latin- 
American countries and representa- 
tives to the Organization of Ameri- 
can States, many of whom were law- 
yers. I am sure that everyone who 
attended appreciates the great con- 
tribution this meeting made to the 
good will among nations of the 
Americas. 


On March 15 and 16 I was a guest 
of the Bar Association of Havana. 
The courtesies and kindness of this 
Association and the Association of 
the Republic of Cuba made this a 
memorable trip which I shall long 
remember, It was a great pleasure to 
meet the officers and members of 
these bar associations and to realize 
the similarity of our objectives. In- 
cidentally, I was interested to learn 
that, through a plan operated by 
these associations, every lawyer in 
Cuba, at the age of 65, may retire 
with a two hundred dollars a month 
pension. I am sure this information 
is of particular interest to the mem- 
bers of our Association. 


In this connection let me state 
that our Association’s Committee on 
Retirement Benefits for Lawyers is 
busily endeavoring to solve this prob- 
lem for the American lawyer. 


The Unauthorized Practice Com- 
mittee which has done such con- 
structive work in its field met in 
Miami, Florida, on March 19, 20 and 
21. On the nineteenth I had the 
pleasure of presenting this Commit- 
tee to the Dade County Bar Associa- 
tion, of which I am a member. The 
Association was much impressed with 
this Committee. 


On March 24, I addressed the An- 
nual Meeting of The Florida Bar 
at Palm Beach, a homecoming for 
me. I was very happy to have the 
opportunity to meet with my friends, 


David Andrew Simmons 





sion. A natural leader of men and a 
loyal friend. A gentleman and a 
Texan. 


Washington, D. C. JOHN T. BARKER 


the members of my own state associa- 
tion, and pleased with their con- 
structive activities. 

I attended the Annual Meeting of 
the Kentucky State Bar Association 
in Louisville, March 28, 29, and 30. It 
was a fine meeting. A luncheon was 
given for the members present who 
had practiced more than fifty years. 
Sixty-one attended the luncheon. | 
am informed that the Kentucky Bar 
has one hundred seventy-one dues- 
paying members who have practiced 
more than fifty years, and an addi- 
tional fifteen who have retired from 
practice. Perhaps there is something 
in the diet of Kentucky which pre- 
serves them. 


I had the pleasure of. attending 
the Annual Meeting of the State Bar 
of Arizona in Chandler on April 6 
and 7. While this association is 
small, it is outstanding. Walter E. 
Craig, a member of our House of 
Delegates, is the new President, who 
succeeded Charles L. Strouss. I pre- 
dict a continued constructive pro- 
gram for this fine Bar. 


From Chandler I went to Chicago 
for routine work at Headquarters 
and from there to South Bend, In- 
diana, where I talked to the law 
students at Notre Dame University. 


From South Bend I went to Cleve- 
land where I attended a meeting of 
the Cleveland Bar Association on 
Thursday, April 12. One of the fea- 
tures of the luncheon was the giving 
of awards to fifty members of the 
Cleveland Bar who had practiced 
more than fifty years, several of them 
actually more than sixty years. We 
lawyers are a hardy lot. I also en- 
joyed a conference with Howard 
Barkdull, the President-nominee of 
our Association. I presented to the 
City of Cleveland the Honorable 
Mention Award for improvement in 
its traffic courts during the last year. 
This was won in the class of cities 
between 750,000 and 1,000,000 popu- 
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lation. Mayor Thomas A. Barke, a 
lawyer, who accepted the award on 
behalf of the people ol Cleveland, 
expressed his appreciation to the 
Judges of the Municipal Court and 
their supporting city representatives, 
the Police and Safety Departments 
and the court personnel. 


From April 16 to 21, I attended the 
Southwestern Regional Convention 
at Dallas, Texas, held in conjunction 
with the dedication of the Law Cen 
ter at the Southwestern Legal Foun- 
dation. I cannot be too enthusiastic 
in my praise of Dean Robert G. 
Storey and the members of his com- 
mittee for the tremendous amount 
of work done in planning and ar- 
ranging this meeting. The program 
lived up to the record set in 
Atlanta and was as fine as any An- 
nual Meeting of our Association. 
There were about 1200 registrants. 
I wish also to express to the lawyers 
of Dallas and their ladies the appre- 
ciation of all who attended for the 
way.in which everyone was enter- 
tained and made to feel at home, 
and the good time which was shown 
to us. I know that Burt Thompson, 
as Regional Meeting Chairman, and 
the members of his Committee were 
more than satisfied. 
congratulate the presidents of the 


I also wish to 


bar associations of the southwestern 
states who sponsored this meeting. It 
really was done in Texas style. | 
leave it to one better qualified to 
give a detailed report of this meeting 
in the next issue of the JOURNAL. 


From Dallas I moved to New Or- 
leans, where I attended the Louis- 
iana State Bar Association Meeting, 
April 19, 20 and 21. It was well at- 
tended. The program, both social 
and professional, was good. Great in- 
terest was shown in the “bread and 
butter” clinics, which are becoming 
such an important part of each meet- 
ing of state associations. While at 
New Orleans I talked to the law stu- 
dents of Tulane University. 


On April 23 I talked at the law 
school of the University of Michigan 
at Ann Arbor and on April 24 had 
the pleasure of visiting and speaking 
to the Detroit Bar Association, who 
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were hosts to the Judges of the Su- 
preme Court of Michigan. Michigan 
is carrying on an aggressive campaign 
to improve the administration of 
justice. 


On April 26 I visited the Univer- 
sity of Illinois at Urbana-Champaign 
and once more talked to law students 
at the University of Illinois, where 
Albert J. Harno, of our Board of 
Governors, is Dean. I particularly 
enjoyed this April swing around the 
country. As I had the pleasure of 
talking at the four law schools above 
mentioned I was impressed with the 
type of young men who will soon 
become members of the Bar. I feel 
that visiting the law schools is a 
great opportunity to interest the em- 
bryo lawyers not only in the pro- 
grams, problems and ethics of our 
profession, but also that recent de- 
velopments emphasize the necessity 
for lawyers to be aggressively inter- 
ested in government, for I feel that 
we can render no greater public serv- 
ice than by expressing ourselves for- 
cibly on current issues. As I attend 
the meetings of the bar associations 
throughout the country I realize that 
the lawyers are awakening to their 
responsibilities, but we must enroll 
more of our profession in the ranks 
of workers. 


From Illinois I returned to Mi- 
ami Beach, Florida, where I talked 
to a regional meeting of B'nai B'rith. 


Martindale-Hubbell Company _ is 
making a real effort to solve the dif_i- 
cult problem of listing all lawyers 
in the United States. Being rugged 
individualists, many of us have neg- 
lected to answer their inquiries. May 
I ask any of our readers who have 
failed to return the forms they have 
received from Martindale-Hubbell 
that they take time to fill in these 
forms and send them in. Assistance 
from any source in stimulating re- 
plies would be deeply appreciated by 
the American Bar Association's Spe- 
cial Committee on Lawyer Census. 


While I was in Washington on 
March 12 I attended a luncheon at 
the Library of Congress as one of the 
guests of Newell W. Ellison, Chair- 





man of our Standing Committee on 
the Facilities of the Law Library of 
Congress, which committee makes an 
annual visit to that institution. Sev- 
eral of the Library officials and other 
members of the committee were pres- 
ent. I thought that some of the 
points discussed at that time might 
well be of interest to you, as they 
were to me. 


I learned for the first time about 
the interlibrary loan 
which books may be made available 


system, by 


all over the country and even abroad. 
This service can be of great help to 
the members of the legal profession. 
Any book or material, upon request 
by any local Bar, university or pub- 
lic library, will be sent for use of the 
lawyer in that vicinity. In this way 
he may secure materials either for 
research or for trial use. These are 
items of a nature not generally avail- 
able in local libraries. In recent 
years the Law Library has begun to 
collect for interlibrary loan a second 
set of briefs in cases before the Su- 
preme Court of the United States. 
At present the cases covered fall in 
the periods of 1931 to 1939 and 1944 
to 1948. Such a collection will permit 
the Law Library to provide lawyers, 
practicing in localities far removed 
from libraries in which this material 
is now deposited, with these valu- 
able papers for temporary use on the 
same terms as other law books. An- 
other service which might prove use- 
ful is the securing of Photostatic cop- 
ies of some specific law or item, 
where the original is not available 
for loan, or it is inconvenient for 
some reason to send it out on loan. 
These Photostatic copies, if necessary 
to their use in court, may bear an 
official certification by the Library 
as to their source. Lawyers should 
make use of this most helpful facility. 


As plans for the Annual Meeting 
in September draw nearer comple- 
tion I want to emphasize the fact that 
this is going to be a truly great, con- 
structive, interesting and entertain- 
ing meeting. Please make your res- 
ervations early and answer all in- 
quiries as to the activities in which 
you wish to participate. 
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ADMINISTRATIVE LAW 

Order of National Labor Relations 
Board Must Be Supported by Substan- 
tial Evidence Considering the Record 
as a Whole 

® Universal Camera Corporation v. 
National Labor Relations Board, 
340 U. S. 474, 95 L. ed. Adv. Ops. 304, 
71 S. Ct. 456, 19 U. S. Law Week 
$160. (No. 40, decided February 26, 
1951.) 

® National Labor Relations Board 
v. Pittsburgh Steamship Company, 
340 U. S. 498, 95 L. ed. Adv. Ops. 318, 
71 S. Ct. 453, 19 U. S. Law Week 
4136. (No. 42, decided February 26, 
1951.) 

These cases concerned the effect 
of the Administrative Procedure Act 
and the Taft-Hartley Act on the 
duty of Courts of Appeals when 
called upon to review orders of the 
National Relations Board. 
In No. 40, the Court of Appeals 
for the Second Circuit granted en- 
forcement of an order of the Board 
reinstating an employee of the peti- 
tioner and decreeing full enforce- 
ment of the order, one judge dis- 
senting. The Court of Appeals held 
that no material change in its re- 
viewing power had been made by the 
Taft-Hartley Act. 

Mr. Justice FRANKFURTER delivered 
the opinion of the Court. He noted 
that, under the Wagner Act, the 
findings of the Board were made 
conclusive “if supported by evi- 
The Court interpreted this 
to mean “substantial evidence’, he 
said. This interpretation, after a 


Labor 


dence’. 


time, led to the assumption by some 
that the “requirements of the Wag- 
ner Act were met when the review- 
ing court could find in the record 
evidence which, when viewed in 
isolation, substantiated the Board's 
findings.” This narrow reviewing 
power led to dissatisfaction, he con- 
tinued, and accordingly, when Con 
gress passed the Administrative Pro- 
cedure Act in 1946 it added a re- 


Reviews in this issue by Harold F. Watson and 
Rowland L. Young. 
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quirement that determinations by 
administrative agencies should be 
supported by “substantial evidence” 
and reviewed by the courts “in the 
exercise of their independent judg- 
ment” on consideration of “the whole 
record”. The same requirement was 
written into the. Taft-Hartley Act, 
Mr. Justice FRANKFURTER said, which 
makes the Board’s decisions conclu- 
sive on “questions of fact, if supported 
by substantial evidence on the record 
considered as a whole”. “|'T'] he stand- 
ard of proof specifically required of 
the Labor Board by the Taft-Hartley 
Act is the same as that to be exacted 
by courts reviewing every adminis- 
trative action subject to the Admin- 
istrative Procedure Act”, he held. 
FRANK- 


In this case, Mr. Justice 


FURTER said, the decision of the 
Court of Appeals was assailed on 
two grounds: (1) it erred in hold- 
ing that it was barred from taking 
into account the examiner’s findings 
on questions of fact, since the Board 
rejected them, and (2) the Board’s 
order was not supported by substan 
tial evidence on the record consid- 
ered as a whole. As for the latter 
argument, he said that the Court 
of Appeals’ opinion shows that it 
did in fact consider the record as 
a whole and did not “deem itself 
merely the judicial echo” of the 
Board. As for the first, Mr. Justice 
FRANKFURTER declared that, while 
it is true that examiners’ findings 
are given less weight than masters’, 
the examiner’s report is as much a 
part of the record as the complaint 
or testimony, and the statute directs 
a reviewing court to take the exam- 
iner’s report into consideration. He 
remanded the case for reconsidera- 
tion by the Court of Appeals. 

Mr. Justice BLack and Mr. Justice 
Douctas dissented, agreeing with the 
Court of Appeals that it was barred 
from taking into account the exam- 
iner’s findings, but concurred in the 
rest of the opinion. 

No. 42 was a companion case and 
Mr. Justice FRANKFURTER declared 


that it was controlled by the decision 
in No. 40. The only remaining ques- 
tion, he said, was whether the court 
below was justified in finding that 
an order of the National Labor Re- 
lations Board was unsupported “by 
substantial evidence on the record 
considered as a whole.” The court 
had “painstakingly” reviewed the 
record, he declared, and had unani- 
mously concluded that the Board’s 
findings were based on inferences 
“so overborne by the evidence call- 
ing for contrary inferences that the 
findings of the Board could not, on 
the consideration of the whole rec- 
ord, be deemed ‘substantial’ ”. The 
Courts of Appeals are charged “with 
the normal and primary responsi- 
bility for granting or denying en- 
forcement of Labor Board orders”, 
he observed, and the Supreme Court 
is not the place to review a conflict 
reverse a court of 
because it might decide 
otherwise if hearing the case initial- 


of evidence or 
appeals 


ly. Accordingly the decision of the 
Court of Appeals was affirmed. Y. 

The cases were argued by Fred- 
erick R. Livingston for petitioner 
in No. 40, Robert L. Stern for peti- 
tioner in No. 42; by Mozart G. Rat- 
ner for respondent in No. 40 and 
Nathan L. Miller for respondent in 
No. 42. 


CONSTITUTIONAL LAW 


Having Voluntarily Disclosed Crimi- 
nating Information, Witness May 
Not Assert Privilege Against Self- 
Incrimination To Conceal Details — 
® Rogers v. United States, 340 U. S. 
367, 95 L. ed. Adv. Ops. 374, 71 S. Ct. 
138, 19 U. S. Law Week 4155. (No. 
20, decided February 26, 1951.) 
Petitioner was Treasurer of the 
Communist Party of Denver until 
January, 1948. In September of that 
year, she was summoned before a 
federal grand jury. She testified that 
she had been in possession of mem- 
bership lists and dues records of 
the party, but denied that she was 


in possession of records at the time 
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she appeared before the grand jury 
and testified that she had turned 
them over to another. She refused 
to say to whom on the ground that 
she did not wish to subject anyone 
else to what she was going through. 
On the following day, after she had 
consulted her attorney, she repeated 
her refusal to say to whom she had 
given the records, this time claiming 
the privilege against self-incrimina- 
tion. The District Court imposed a 
four-months’ sentence for contempt. 
The Court of Appeals for the Tenth 
Circuit affirmed. 

The Cuter Justice delivered the 
opinion of the Supreme Court affirm- 
ing. The privilege against self-in- 
crimination is deemed waived unless 
invoked, he said. It cannot be justi- 
fied by a desire to protect others. 
Petitioner’s claim here was “pure 
afterthought”, he said. “To uphold 
a claim of privilege in this case would 
open the way to distortion of facts 
by permitting a witness to select any 
stopping place in the testimony.” 
Furthermore, he says, records kept 
“in a representative rather than a 
personal capacity cannot be the sub- 
ject of the personal privilege against 
self-incrimination, even though pro- 
duction of the papers might tend to 
incriminate (their keeper) person- 
ally”. Here, the petitioner had al- 
ready waived her privilege of silence 
when she freely answered criminat- 
ing questions about her connection 
with the Communist Party, he said, 
and disclosure of acquaintance with 
her successor presented no more than 
a “mere imaginary possibility” of in- 
creasing the danger of prosecution. 

Mr. Justice BLAcK, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
DOouGLas, wrote a dissenting opinion. 
Intention to waive the privilege 
should not be lightly inferred, he 
said, and there is no evidence that 
petitioner intended to give up her 
silence concerning persons in pos- 
session of Communist Party records 
—indeed, she asserted the privilege 
as soon as she became aware of its 
existence. “The Court’s view makes 
the protection depend on timing so 
refined that lawyers, let alone lay- 
men, will have difficulty in knowing 
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when to claim it’, he observed. He 
says that he believes that the ques- 
tion that petitioner refused to an- 
swer did call for additional incrim- 
inating information, since her reply 
would have been relevant in any 
future prosecution for violation of 
the Smith Act and her conviction 
might depend on testimony of the 
witness she was thus asked to iden- 
tify. 

Mr. Justice CLARK took no part in 
the consideration or decision of this 
case. Y. 

The case was argued by Samuel 
D. Menin for petitioner and by 
Philip B. Perlman, the Solicitor Gen- 
eral, for the United States. 


FEDERAL EMPLOYERS’ LIABILITY ACT 
Judgment Notwithstanding Verdict 
Upheld in the Absence of Proof of 
Negligence on Part of Railroad 

® Moore v. Chesapeake & Ohio Rail- 
road Company, 340 U. S. 573, 95 L. 
ed. Adv, Ops. 294, 71 S. Ct. 428, 19 
U. S. Law Week 4117. (No. 318, 
decided February 26, 1951.) 

This was an action brought in the 
District Court under the Federal 
Employers’ Liability Act on behalf 
of the widow and children of a 
brakeman killed in respondent's 
switching yards. Petitioner alleged 
that the engineer aboard the engine 
pushing the tender on which the 
decedent was riding made a sudden 
and unexpected stop without warn- 
ing, “thereby causing decedent to 
be thrown from a position of safety 
on the rear of the tender” into the 
path of the train. The engineer, 
who was the only eyewitness, testi- 
fied at the trial that he saw the de- 
cedent slump as if his knees had 
given way, right himself, then tum- 
ble forward in a somersault toward 
the outside of the track. He said 
that he then made an emergency 
stop in a unsuccessful effort to avoid 
injuring the fallen man. The jury 
found for the petitioner, but the Dis- 
trict Court granted respondent’s mo- 
tion for judgment notwithstanding 
the verdict. The Court of Appeals 
affirmed and the Supreme Court 
granted certiorari to determine 
whether the province of the jury had 
been invaded. 





Mr. Justice MInTON delivered the 
opinion of the Court affirming. He 
said that, while it was the jury’s 
function to credit or discredit all or 
part of the testimony, disbelief of 
the engineer’s testimony would not 
supply want of proof in this case and 
the possibility alone that the jury 
might disbelieve the engineer’s ver- 
sion would not make the case sub- 
missible to the jury. Petitioner had 
the burden of proving that decedent 
fell after the train stopped without 
warning. “Her evidence showed he 
fell before the train stopped”, he 
declared. If one does not believe the 
engineer's testimony that he stopped 
after the fall, then there is no evi- 
dence as to when the decedent fell, 
he said, and the motion for judg- 
ment notwithstanding was properly 
sustained, 

It was noted that Mr. Justice 
FRANKFURTER would have dismissed 
the writ of certiorari as improvident- 
ly granted by the reasons set forth 
by him in Carter v. Atlanta & St. 
Andrews Bay Railroad Company, 
338 U. S. 430. 

Mr. Justice Reep took no part in 
the consideration or decision in this 
case. 

Mr. Justice BLACK, joined by Mr. 
Justice DouGLas, wrote a dissenting 
opinion. He restated the facts and 
observed, “Unless we are to require 
the element of proximate cause to 
be proved by eye-witness testimony, 
a reasonable jury certainly could 
infer from the foregoing facts that 
the sudden stopping of the engine 
threw the decedent to his death.” 
Petitioner tried the case on the 
theory that decedent's fall resulted 
from a sudden stopping of the en- 
gine, while respondent asserted that 
the fall was due to a heart attack, he 
said. Respondent failed to produce 
any evidence that the body when 
found gave any indications of heart 
disease, Mr. Justice BLACK continued, 
and the jury “quite reasonably re- 
jected respondent’s theory for lack 
of proof”. ¥, 

The case was argued by George 
E. Allen for petitioner and by Meade 
T. Spicer, Jr., and Strother Hynes 
for respondent. 
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LABOR LAW 


State Statute Providing for Compul- 
sory Arbitration of Labor Disputes In- 
volving Public Utilities When Collec- 
tive Bargaining Reaches Impasse Held 
invalid as Conflicting with Federal 
Labor Statutes 


® Amalgamated Association of Street, 
Electric Railway and Motor Coach 
Employees of America, Division 998 
v. Wisconsin Employment Relations 
Board, United Gas, Coke and Chem- 
ical Workers of America, CIO, v. 
Wisconsin Employment Relations 
Board, 340 U. S. 383, 95 L. ed. Adv. 
Ops. 383, 71 S. Ct. 359, 19 U. S. Law 
Week 4167. (Nos. 329 and 438, de- 
cided February 26, 1951.) 


® Amalgamated Association of Street, 
Electric Railway and Motor Coach 
Employees of America, Division 998, 
v. Wisconsin Employment Relations 
Board, 340 U. S. 416, 95 L. ed. Adv. 
Ops. 401, 71 S. Ct. 373, 19 U. S. Law 
Week 4176. (No. 330, decided Feb- 
ruary 26, 1951.) 

® St. John v. Wisconsin Employment 
Relations Board, 340 U. S. 411, 95 L. 
ed. Adv. Ops. 398, 71 S. Ct. 375, 19 
U. S. Law Week 4175. (No. 302, de- 
cided February 26, 1951.) 

Wisconsin has a statute, known as 
the Public Utility Anti-Strike Law, 
which makes it unlawful for em- 
ployees of a public utility “acting in 
concert to call a strike or to go out 
on strike, or to cause any work 
stoppage or slowdown which would 
cause an interruption of an essen- 
tial service”. The law also has pro- 
visions empowering the Board to 
appoint an arbitrator when collect- 
ive bargaining between a union and 
a utility reaches an impasse, the de- 
cision of such arbitrator being final, 
subject to judicial review. In Nos. 
329 and 438, petitioners called strikes 
to enforce certain union demands. 
The Wisconsin Employment Rela- 
tions Board in each case obtained an 
ex parte order from a state circuit re- 
quiring that petitioners refrain from 
calling a strike which would cause 
interruption of the service of the 
utility involved. The Wisconsin Su 
preme Court upheld the validity of 
these orders over objections that the 
Wisconsin statute was in conflict with 





federal legislation enacted under the 
commerce clause and that it violated 
the due process clause of the Four- 
teenth Amendment and the Thir- 
teenth Amendment. 

Ihe Cuter Justice delivered the 
opinion of the Supreme Court re- 
versing. In holding that the Wis- 
consin statute conflicts with the Na- 
tional Labor Relations Act, he said 
that Congress has expressly safe- 
guarded the right to strike and that 
it has drawn no distinction between 
national industries and local public 
utilities in its labor enactments. 
“Creation of a special classification 
for public utilities is for Congress, 
not this Court”, he declares. Pro- 
visions similar to those of the Wis- 
consin act were rejected by Con- 
gress in 1947, he says. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. 
Justice Burton and Mr. Justice Min- 
TON joined. He says that the federal 
labor statutes do not deal in specific 
terms with “the problem of local 
strikes in public utilities even though 
such strikes, as a matter of constitu- 
tional law, may be brought under 
federal control’. So far as the statute 
and its legislative history is con- 
cerned, he said, “Congress decided 
no more than that it did not wish 
to subject local utilities to the con- 
trol of the Federal Government”. 
He objected to the statement of the 
CuieF Justice that federal law gives 
utility workers a “right to strike” 
which Wisconsin seeks to destroy. 
The Court has several times refused 
to hold that there is an absolute 
right to strike, he observes, and the 
emergency provisions of the National 
Labor Relations Act “imply that the 
States retain the power to protect 
the public interest in emergencies 
economically and practically con- 
fined within a State”. 

No. 330 was a case arising out of 
the same strike and involved the 


same parties. It was brought by pe- 
tition to obtain a review of the 
award made by the arbitrator ap- 
pointed by the Wisconsin Board to 
settle the dispute between the Amal- 
gamated Association and the Mil- 
waukee Electric Railway and Trans- 
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port Company. The award was up- 
held by the Wisconsin Supreme 
Court. Speaking for the Supreme 
Court, the Cuter Justice vacated the 
judgment and remanded the cause 
on the ground that the case had be- 
come moot, the award having been 
superseded by agreement. 

Ihe parties in No. 302 were the 
same as in No. 438 and it was a 
suit filed in the United States Dis- 
trict Court for declaratory and in- 
junctive relief to the end that the 
Wisconsin Public Utility Anti-Strike 
Law be adjudged invalid on the 
grounds urged in No. 438. The three- 
judge district court ruled that the 
action was barred as res judicata 
since a prior action in the state 
courts had been brought by the 
appellants here to test the validity 
of the Wisconsin statute before any 
strike threatened. On appeal to the 
Supreme Court, the Cmier JusTIce 
said that the Wisconsin Supreme 
Court in No. 438 rejected the theory 
of res judicata relied on by the Dis- 
trict Court in No. 302. The latter's 
interpretation of state law was there- 
fore erroneous, the CHIEF JUSTICE 
said, but in view of the decisions in 
Nos. 329 and 438, there is no ground 
“for supposing that the intervention 
of a federal court, in order to secure 
(appellants’) constitutional rights, 
will be either necessary or appropri- 
ate”. Upon vacating the judgment, 
therefore, the case was remanded 
with instructions to dismiss the com- 
plaint. 

Mr. Justice FRANKFURTER, Mr, Jus- 
tice Burton and Mr. Justice MINTON 
agreed that the judgment of the 
state court was not res judicata but 
dissented insofar as vacating the 
judgment below for the reasons set 
forth in their dissenting opinion in 
Nos. 329 and 438. 

The cases were argued by David 
Previant for Amalgamated Associ- 
ation, Arthur J]. Goldberg for United 
Gas, Coke and Chemical Workers, 
Gilbert Hardgrove for Milwaukee 
Gas Light Company, Martin R. 
Paulsen for Milwaukee Electric Rail- 
way and Transport Company, Mal- 
colm Riley and Beatrice Lampert 
for Wisconsin Employment Rela- 
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tions Board, and by Max Raskin for 
St. John. 


PATENTS 
Whether Correct Standard of Inven- 
tion Was Applied in Adjudging Valid- 
ity Is a Matter of Law 


=" The Great Atlantic and Pacific 
Tea Company vy. Supermarket Equip- 
ment Corporation, 340 U. S. 147, 95 
L. ed. Adv. Ops. 118, 71 S. Ct. 127, 
19 U. S. Law Week 4041. (No. 32, 
decided December 4, 1950.) 


Suit was brought for alleged in- 
fringement of Turnham Patent No. 
2,242,408 covering a checker’s stand 
for use in food stores of the “‘super- 
market” variety, the patented device 
consisting of a counter, lengthened 
at one end, a three-sided bottomless 
frame, and means to guide the frame 
for sliding movement along the 
counter “so that goods placed on the 
end of said counter within said 
frame may be pushed along the 
counter in a group to a position ad- 
jacent the checker by movement of 
said frame”. Infringement was stipu- 
lated, leaving in issue only the va- 
lidity of the claims sued on. The Dis- 
trict Court found them valid, and 
the Court of Appeals for the Sixth 
Circuit affirmed. Certiorari was 
granted to determine whether in so 
holding, the lower courts “applied 
correct criteria of invention”. 

Mr. Justice JACKSON delivered the 
opinion of the Court, reversing the 
decision below and holding the pat- 
ent invalid for want of invention. 
“The function of a patent”, said the 
Court, “is to add to the sum of useful 
knowledge. Patents cannot be sus- 
tained when, on the contrary, their 
effect is to subtract from former re- 
sources freely available to skilled ar- 
tisans. A patent for a combination 
which only unites old elements with 
no change in their respective func- 
tions, such as is presented here, ob- 
viously withdraws what already is 
known into the field of its monopoly 
and diminishes the resources avail- 
able to skillful men. This patentee 
has added nothing to the total stock 
of knowledge, but has merely brought 
together segments of prior art and 
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claims them in congregation as a 
monopoly.” 

Respondent urged that concur- 
rence of two courts below concluded 
the Supreme Court. Mr. Justice JACK- 
SON cited a recent restatement of the 
“two-court rule” as limiting it to 
findings of fact and said: “We set 
aside no finding of fact as to in- 
vention, for none has been made ex- 
cept as to the extension of the count- 
er, which cannot stand as a matter of 
law. The defect that we find in this 
judgment is that a standard of in- 
vention appears to have been used 
that is less exacting than that re- 
quired where a combination is made 
up entirely of old components.” 

Mr. Justice DoucLas, with whom 
Mr. Justice BLACK agreed, filed a con- 
curring opinion, W. 

The case was argued by John H. 
Glaccum for the petitioner and 
Townsend F. Beaman for the re- 
spondent. 


SEAMEN 


Maintenance and Cure Awarded Sea- 
man Under Shipowners’ Liability Con- 
vention for Injuries Sustained While 
Ashore on Liberty and as Result of 
Conduct That Was Admittedly Neg- 
ligent But That Did Not Amount to 
“Wilful Misconduct” 

® Warren v. United States, 340 U. S. 
523, 95 L. ed. Adv. Ops. 298, 71 S. Ct. 
432, 19 U. S. Law Week 4133. (No. 
87, decided February 26, 1951.) 

In this case, the petitioner sought 
maintenance and cure from the 
United States as the owner of the 
SS. Anna Howard Shaw, for an in- 
jury incurred while he was ashore on 
leave while the vessel was at Naples 
in 1944. The injury occurred when 
petitioner fell from the unprotected 
ledge of a building onto which he 
had stepped to look at the ocean 
and rocks and the waves below. 

The District Court awarded main- 
tenance and the Court of Appeals re 
versea. In the Supreme Court, peti- 
tioner argued that, under the Ship- 
owners’ Liability Convention pro- 
claimed by the President in 1939, a 
shipowner’s duty to provide main- 
tenance and cure is absolute. He 
argued furthermore that his conduct 
was not a “wilful act, default or 


misbehaviour” and that the injuries 
were received “in the service of the 
ship” within the meaning of a para- 
graph of the Convention providing 
that national laws might make an 
exception in case of such wilful acts 
or misbehavior, or in case of “injury 
incurred otherwise than in the serv- 
ice of the ship”. 

Mr. Justice Douctas wrote the 
opinion of the Supreme Court re- 
versing the Court of Appeals. He 
said that the Convention’s purpose 
was to provide an international sys- 
tem of regulation of the shipowner’s 
liability that would set up a reason- 
able average which could be applied 
in any country. The question here 
was whether the injury was “due to 
the wilful act, default or misbehav- 
iour” of the petitioner, he said. 
Pointing out that the standard is 
not negligence in maritime law but 
rather “some positively vicious con- 
duct—such as gross negligence or 
wilful disobedience of orders”, he 
concluded that, while petitioner was 
“plainly negligent” his conduct was 
not wilful misbehavior under the 
meaning of the Convention. He an- 
swered the argument that the in- 
juries were not received “‘in the serv- 
ice of the ship” by saying that shore 
leaves are granted to seamen to 
maintain morale, and the nature of 
the ship’s business requires such 
leaves to be given in distant and un- 
familiar ports. “If in those surround- 
ings the seaman, without disqualify- 
ing misconduct, contracts disease or 
incurs injury, it is because of the 
voyage, the shipowner’s business.” 

Mr. Justice JACKSON and Mr. Jus- 
tice CLARK dissented on the ground 
that the injuries were not sustained 
in the service of the ship. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion. He quoted the 
statement of facts written by the Dis- 
trict Judge and the language of the 
Court of Appeals reversing, declar- 
ing that he did not think “the judg- 
ment of the Court of Appeals that 
the libellant’s conduct was ‘a delib- 
erate act of indiscretion’ . . . should 
be disturbed”. 5 

The case was argued by Saul Sper- 
ling and Charles A. Ellis for the pe- 
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titioner and by Leavenworth Colby 
for respondents. 


WITNESSES 

Department of Justice Subordinate 
Official’s Refusal To Obey Sub- 
poena Duces Tecum Because of Pro- 
hibition by Attorney General Held 
Proper 

® United States ex. rel. Touhy v. 
Ragen, 340 U. S. 462, 95 L. ed. Adv. 
Ops. 345, 71 S. Ct. 416, 19 U. S. Law 
Week 4151. (No. 83, decided Feb- 
ruary 26, 1951.) 

Touhy instituted a habeas corpus 
proceeding in the District Court 
against Ragen, the warden of the IIli- 
nois State Penitentiary, alleging that 
he was restrained at the penitentiary 
in violation of the due process clause 
of the Constitution. A subpoena 
duces tecum was issued in the course 
of that proceeding requiring one 
McSwain, the agent in charge of the 
Federal Bureau of Investigation at 
Chicago, to produce certain records 
allegedly containing evidence that 
would show that Touhy’s conviction 
was brought about by fraud. Mce- 
Swain declined to obey the subpoena 
duces tecum on the ground that to 
do so would violate a regulation is- 
sued by the Attorney General. The 
District Court thereupon held him 
in contempt of court. The Court of 
Appeals reversed, holding that the 
Attorney General's order was au- 
thorized by statute and “confers up- 
on the Department of Justice the 
privilege of refusing to produce un- 


less there has been a waiver of such 
privilege”. The Court of Appeals 
also found that there had been no 
waiver although the order contained 
provisions respecting submission of 
the material to the court for de- 
termination of its materiality and 
whether in the best public interests 
it should be disclosed. The Supreme 
Court granted certiorari to deter- 
mine the validity of the order. 

Mr. Justice Reep wrote the opin 
ion of the Court. He says that the 
Court need only examine whethe: 
the Attorney General can validly 
withdraw from his subordinates the 
power of releasing Department ol 
Justice papers, not reaching the 
question of validity of a refusal by 
the Attorney General himself. He 
agrees with the Court of Appeals, he 
continues, that since McSwain was 
not questioned on his willingness to 
submit the records to the court for its 
determination as to their materiality 
and whether it was in the public in- 
terest to have them disclosed in court, 
the issue of how far the Attorney 
General could or did waive any 
claimed privilege was not material. 
“When one considers the variety of 
information contained in the files of 
any government department and the 
possibilities of harm from  unre- 
stricted disclosure in court, the use- 
fulness, indeed the necessity, of cen- 
tralizing determination as to whether 
subpoenas duces tecum will be will- 
ingly obeyed or challenged is ob- 
vious”, Mr. Justice RreEep says. The 


The Ranks of Honour 
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constitutionality of the Attorney 
General's exercise of the power to re- 
fuse to produce government papers 
“must await a factual situation that 
requires a ruling”, he states. 

It was noted that Mr, Justice 
BLAcK and Mr. Justice DOUGLAS were 
of the opinion that the judgment of 
the District Court should be affirmed. 

Mr, Justice FRANKFURTER wrote a 
concurring opinion in order to state 
his understanding of the opinion of 
the Court on the basis of which he 
concurred in it. In his opinion he 
declares that he wholly agrees with 
the majority “insofar as it finds that 
whether, when and how the Attorney 
General himself can be granted an 
immunity for the duty to disclose 
information contained in documents 
within his possession that are rele- 
vant to a judicial proceeding are 
matters not here for adjudication”. 
He assumes that the Attorney Gen- 
eral can be reached by . process, he 
declares, and that the narrow ruling 
of the case does not afford a basis 
for holding that the Attorney Gen- 
eral can forbid subordinates to pro- 
duce documents and later contest a 
similar requirement upon him on 
the ground that procedurally he can- 
not be reached. 

Mr, Justice CLARK took no part in 
the consideration or decision of the 
case. » * 

The case was argued by Robert 
B. Johnstone for petitioner and by 
Robert S. Erdahl for respondent, 
McSwain. 


® At the lychgate we may all pass our own conduct and our own judgments 


under a searching review. It is not given to human beings, happily for them, 
for otherwise life would be intolerable, to foresee or to predict to any large 


extent the unfolding course of events. In one phase men seem to have been 


right, in another they seem to have been wrong. Then again, a few years 
later, when the perspective of time has lengthened, all stands in a different 


setting. There is a new proportion. There is another scale of values. History 


with its flickering lamp stumbles along the trail of the past, trying to recon- 


struct its scenes, to revive its echoes, and kindle with pale gleams the passion 
of former days. What is the worth of all this? The only guide to a man is 


his conscience; the only shield to his memory is the rectitude and sincerity 
of his actions. It is very imprudent to walk through life without this shield, 
because we are so often mocked by the failure of our hopes and the upsetting 
of our calculations; but with this shield, however the Fates may play, we 
march always in the ranks of honour. 


—Churchill, Their Finest Hour (Boston: Houghton Mifflin Company, 
1949) page 550. 
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Aliens . . . Subversive Activities Con- 
trol Act of 1950 . . . provision forbid- 
ding naturalization of persons advo- 
cating totalitarianism held applicable 
to petitions filed prior to Act's effec- 
tive date. 
® In re Petition of Niccolo Tucct, 
C.A. 2d, March 14, 1951, Chase, C. J. 
This case came before the court 
on appeal from an order of the Dis- 
trict Court denying a petition for 
naturalization. Among the questions 
presented was whether Section 25 of 
the Subversive Activities Control Act 
of 1950, which forbids the naturaliza- 
tion of any person “hereafter” who 
advocated “the economic or govern- 
mental doctrines of any . . . form of 
totalitarianism " at any time 
within the period of ten years pre- 
ceding the filing of the petition, ap- 
plied to an applicant for citizenship 
who filed his petition before that Act 
became effective. Finding nothing 
in the legislative history of the Act 
to shed any light upon what Congress 
intended in this respect, the Court 
took the position that it was reason- 
able to believe that Congress intend- 
ed to make applicants eligible there- 
after for citizenship on an equal basis 
and so held that the Act applied to 
every pending petition on and after 
its effective date. 


Attorney and Client . . . giving testi- 
mony as disqualifying to participate 
in trial . . . participation in will contest 
by partner of attorney who drafted 
will and was material witness held not 
improper. 

= In re Estate of Benson, Neb. Su- 
preme Ct., February 16, 1951, Mess- 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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more, J. (Digested in 19 U. S. Law 
Week 2382, February 27, 1951). 

Counsel for the proponents of a 
will was the partner of the lawyer 
who drafted the will and who was a 
material witness to the will’s execu- 
tion, the mental capacity of the testa- 
trix to execute it, and its proper 
attestation. Contestants of the will 
contended that his participation was 
improper, citing Canon 19 of the 
Canons of Professional Ethics of the 
American Bar Association which 
provides: “When a lawyer is a wit- 
ness for his client, . . . he should 
leave the trial of the case to other 
counsel” and the statement in Opin- 
ion 33 that “The relations of part- 
ners in a law firm are so close that 
the firm, and all the members there- 
of, are barred from accepting any em- 
ployment, that any one member of 
the firm is prohibited from taking.” 
The Court did not agree with this 
contention, finding nothing im- 
proper in the participation where the 
partners had represented the client 
from the outset and where they were 
not engaged upon opposing or con- 
flicting sides of the controversy. It 
said: “the possibility of the witness 
moulding his testimony in order to 
secure a higher fee for his firm is 
more than balanced by the injustice 
to the client of depriving the latter 
either of a necessary witness or a 
specially qualified lawyer. The pos- 
sible interest of the witness would 
merely affect his credibility. While 
it is true that such a situation might 
require the lawyer for the estate to 
argue the veracity of his partner, 
this would be equally the case where 
the witness was his friend or his near 
relation.” It did not construe “other 
counsel” in Canon 19 as necessarily 
excluding a partner of the lawyer to 
become a witness but was of the opin- 
ion that each case should depend 
on its own facts. 


Bankruptcy . . . trustee's certificates 
... reorganization court has power to 
subordinate liens of railroad debtor's 
secured and tax creditors to equitable 
lien of holders of trustee's certificates 
issued to finance installation of safety 
devices. 

® In re The Long Island Railroad 
Co., U.S.D.C., E.D.N.Y., February 3, 
1951, Kennedy, D. J. (Digested in 19 
U. S. Law Week 2373, February 20, 
1951). 

The question in this case involved 
the power of a reorganization court 
to grant to holders of trustee certifi- 
cates an equitable lien paramount to 
liens held by secured and tax credi- 
tors of the debtor where the proceeds 
from the issuance of the certificates 
were to be used to purchase and in- 
stall safety equipment, the installa- 
tion of which, the court found, was 
in the public interest and necessity 
and which could not be paid for 
from the debtor’s current assets or 
income, Only the City of New York, 
a tax creditor, questioned the court’s 
power. 

Insofar as secured creditors were 
concerned, the Court cited Southern 
Ry. Co. v. Carnegie Steel Co., 176 
U. S. 257 (1900), as authority for its 
power to give the certificate holders 
a superior lien, saying that, since the 
case dealt with a situation where the 
current assets and earnings were sufh- 
pay for the equipment 
needed, a fortiori the lender could 
be given a paramount lien where the 
current assets were insufficient. Find- 


cient to 


ing that there was a “dearth of au- 
thority” concerning its authority to 
subordinate tax liens to the equit- 
able lien of a safety equipment credi- 
tor, the Court relied upon language 
in Gardner v. New Jersey, 329 U.S. 
565 (1947), to support its power in 
this regard. In upholding its power, 
the Court also made reference to the 
fact that, if the equipment was not 
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installed, grave consequences to the 
public and to the property would 
probably ensue as well as to the fact 
that another disaster would be likely 
to cause huge financial obligations of 
the trustee to tort claimants “and 
other unthinkable results”. It did 
not consider the effect of the fact 
that the installation of the equip- 
ment had been ordered by public 
bodies in the public interest nor did 
it decide whether, since safety de- 
vices are a matter of exclusive fed- 
eral concern, a question exclusively 
federal was presented. 


Constitutional Law . . . personal, civil 
and political rights . . . witness before 
federal grand jury may not refuse to 
state his business, not unlawful under 
federal laws, on ground that other 
federal laws may have been violated 
in its conduct. 


® U.S. v. Greenberg, C.A. 3d, Feb- 
ruary 8, 1951, Maris, C. J. 

Although ordered by the District 
Court to do so, the witness had re- 
fused to state before a federal grand 
jury, among other things, his busi- 
ness on the ground that his statement 
might tend to incriminate him of 
criminal violations of the internal 
revenue laws. This appeal was taken 
from a judgment finding the witness 
guilty of criminal contempt for dis- 
obedience and resistance to the 
court’s order, 18 U.S.C. § 401(3). 
The Court of Appeals stated as the 
test whether, under the circum- 
stances disclosure would, upon any 
reasonable theory, supply a link in 
the chain of evidence necessary to es- 
tablish the commission of a crime by 
the witness. Conceding that some 
possible answers to the question 
might be incriminating under the 
federal law, the Court held that, 
since the question was innocent on 
its face, the witness must go beyond 
his mere statement of incrimination 
to show the court enough “ ‘at least 
to indicate that his claim was not 
clearly groundless, a contumacious 
assertion made in bad faith’” (U. S. 
v. Hoffman, —— F. (2d)—— (3 Cir. 
1950). It was of the opinion that the 
witness had offered no reasonable 
basis for inferring that the nature of 


his business, as distinguished from 
the fact that he was in a business of 
some kind, might be a fact which, 
with other facts, would incriminate 
him of a violation of the federal law. 
To approve the witness’ contention, 
it said, “would mean that every 
business man would be entitled to 
decline to state his business merely 
because it might be possible thit in 
carrying it on he had infringed the 
-internal revenue laws or some other 
federal statute”. The Court con- 
cluded that the lower court had not 
erred in denying the witness’ claim 
of privilege in this respect. 


Constitutional Law . . . due process of 
law .. . although it was state custom 
to grant motions of indigent defend- 
ants for employment of psychiatrists 
at state expense, denial of motion 
held no violation of due process. 


® McGarty v. O’Brien, US.D.C., 
Mass., February 8, 1951, McCarthy, 
D. J. (Digested in 19 U. S. Law Week 
2390, March 6, 1951). 

After being convicted of first de- 
gree murder in a lower court of the 
State of Massachusetts and upon af- 
firmance of that conviction by the 
Supreme Judicial Court of the state, 
petitioner, who had been assigned 
counsel, had applied to the United 
States District Court for a writ of 
habeas corpus, alleging that the 
state’s denial of petitioner’s request 
to employ, at state expense, medical 
experts of his own choosing to ex- 
amine him as to his mental condition 
was a violation of his rights under 
the Fourteenth Amendment to the 
Constitution. Two psychiatrists ap- 
pointed pursuant to the Massachu- 
setts statute by the Department of 
Public Health had examined him 
and reported that he was not suffer- 
ing from any mental disease or defect 
affecting his criminal responsibility. 
The Court's denial of the writ for 
failure to exhaust his state remedies 
was affirmed by the Court of Appeals 
and certiorari was denied by the Su- 
preme Court. Thereafter a petition 
for a writ of error was denied by the 
state Supreme Judicial Court and 
certiorari was again sought and de- 
nied. In the instant opinion, the Dis- 


trict Court dealt with another writ 
of habeas corpus which alleged the 
same grounds set forth in the first 
petition. 

The Court enumerated the “un- 
usual factors” which led it to ex- 
amine the merits of petitioner’s con- 
tentions in the following words: 
“First, questions presented by a peti- 
tioner for a writ of certiorari after 
an adjudication on the merits by a 
State court, are not res judicata on 
a subsequent petition for a writ of 
habeas corpus in a Federal district 
court. . . . Secondly, the statement 
that the Federal district court under 
these circumstances will not ordi- 
narily re-examine the worth of the 
petitioner's contentions certainly 
cannot be taken to mean that where 
the State court has decided adversely 
to petitioner and the Supreme Court 
has denied certiorari, the District 
Court judge is to ‘rubber stamp’ the 
decision already rendered... . . Third- 
ly, I am not content to seize upon a 
generalization as an easy ‘out’ in a 
case which involves an individual 
right more precious than earthly 


” 


possessions . . .”. 


The fact that it had been the cus- 
tom and practice of the Massachu- 
setts courts to grant such a motion 
under similar circumstances was 
found to be clearly established and 
the Court admitted that it was im- 
pressed by petitioner’s argument that 
the only opinion available on the in- 
sanity question was that of state-ap- 
pointed psychiatrists whom it would 
have been folly to call as his witnesses, 
that psychiatric knowledge was still 
in a state of uncertainty, that the cus- 
tom of granting such motions was 
indicative of an acknowledgment of 
its necessity in a fundamentally fair 
trial, that the only possible defense 
was insanity, and that appointment 
of counsel was an empty move with- 
out the means of developing this pos- 
sible defense. However, the Court 
was unwilling to accept the ultimate 
consequence of such a contention, i.e., 
that the court was without discretion 
to deny the motion. Pointing to the 
fact that the trial judge was close to 
the situation which confronted him, 
that he had before him the psychi- 
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atric history of the petitioner, and 
that there was before him, appar- 
ently, no circumstance which could 


















































justify or would necessitate a con- 
clusion that the defense of insanity 
was available, it held that “on this 
state of the facts” a denial of the 
motion did not violate the due proc- 
ess Clause. 


Husband and Wife . . . full faith and 
credit clause . . . New York separate 
maintenance decree held ineffective 
insofar as inconsistent with subsequent 
foreign divorce where foreign state 
had personal jurisdiction of parties 
. .. Where, under law of foreign state, 
decree is determinative of right to 
support, lack of provision therefor 
deemed denial thereof and so held 
to terminate prior New York obliga- 
tions. 

® Lynn v. Lynn, N. Y. Ct. App. 
March 8, 1951, Fuld, J. 

In 1942, the New York Supreme 
Court had entered a decree of sep- 
aration in favor of a wife, granting 
her custody of the parties’ only child 
and an allowance for the support of 
herself and the child. In 1943, the 
husband suéd for and was granted 
a divorce in Nevada. The wife ap- 
peared in this action both personally 
and by attorney and contested the 
husband’s claim to a bona fide dom 
icile in Nevada as well as the merits 
of the suit. The Nevada decree made 
no provision for the support of the 
wife or child and both the decree 
and the court’s decision recited that 
the wife made no claim for alimony 
or support. The court, however, re- 
fused the husband’s requests that 
it find that all claim for such relief 
had been waived and was denied. 
Thereafter the husband continued 
to make the support payments called 
for by the separation decree and 
deducted them in his income tax 
returns. In 1948, the wife applied 
to the New York Supreme Court to 
amend the separation decree so as 
to provide for an increase in alimony. 
That court at Special Term upheld 
the husband’s contention that the 
Nevada divorce terminated his ob- 
ligation to pay alimony under the 
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New York judgment. Upon a revers- 
al of this decision by the Appellate 
Division, the following two ques- 
tions were certified to the Court of 
Appeals: (1) whether the New York 
separation judgment survived the 
Nevada and (2) 
whether the New York Supreme 


divorce decree, 
Court, Special Term, had the powe1 
to grant the wife’s application to 
amend her separation decree so as 
to provide for an increase in alimony. 
“divisible divorce” 
Court 
referred to its previous decisions in 
Estin v. Estin, 296 N. Y. 308, aff'd. 
334 U.S. 541, and Kreiger v. Kreiger, 
297 N. Y. 530, aff'd. 334 U. S. 555, 
had held 


Stating that the 


was now familiar law, the 


where it that a divorce 
decree granted in Nevada against 
a wile, not domiciled or served with 
process there and who did not ap- 
pear in that action, was ineffectual 
to cancel an alimony provision made 
in her favor in a prior New York 
judgment of separation. It pointed 
out that, in the present case, the 
Nevada court had jurisdiction of the 
wife’s person and so had the power 
to determine her right to alimony 
and that the decision, if it expressly 
passed upon the question, would un- 
questionably be controlling over any 
inconsistent provisions of the New 
York judgment not only in Nevada 
but also, by the command of the 
full faith and credit clause, in New 
York. Finding that, under Nevada 
law, alimony is an issue to be dis- 
posed of in the divorce action and 
the failure to grant it is the equiva- 
lent of denial of such relief, the 
Court held that the Nevada decree 
was controlling on that issue in the 
present instance even though the 
wife had made no request for it in 
the Nevada action and the decree 
did not provide for any. As for the 
wife’s contention that the husband 
was estopped from denying the sub- 
sistence of the alimony judgment be- 
cause of his continued payments and 
his deduction of those payments in 
his income tax returns, the Court 
did not agree for the reason, inter 
alia, that there was no showing that 
the wife was thereby prejudiced. 


At the end of its decision, the 





Court recognized that reaching a 
result contrary to that in the Estin 
and Kreiger cases merely because 
the wife chose to appear in the Ne- 
vada proceedings might seem to 
some inequitable. “The explanation 
though”, it said, “is compelling and 
decisive”’. 


Husband and Wife . . . foreign divorce 
is entitled to full faith and credit only 
if proceeding was truly adversary, 
parties were represented by counsel 
of own choice and voluntarily decid- 
ed whether to litigate and on what 
grounds . . . where foreign divorce 
admittedly was obtained by fraud 
pursuant to support agreement con- 
sideration for which was facilitation 
of foreign divorce and where attor- 
ney for defendant found actually 
agent of plaintiff, foreign divorce de- 
nied full faith and credit. 

® Staedler v. Staedler, N. |. Supreme 
Ct., March 5, 1951, Oliphant, J. (Di- 
gested in 19 U. S. Law Week 2407, 
March 13, 1951). 

The New Jersey Superior Court 
had declared void a divorce granted 
the husband by a Florida state court 
on the ground of extreme cruelty 
and had entered a judgment of di- 
vorce in favor of the wife but denied 
her alimony. The New Jersey divorce 
was based upon adultery committed 
by the husband with a woman with 
whom he had gone through a cere- 
monial marriage after the Florida 
The husband- appealed, 
contending that, since the wife had 
participated in the Florida action 
through counsel and had had. an 
opportunity to challenge the juris- 
diction of the Florida court, the 
divorce granted him, not being sub- 
ject to collateral attack under Florida 
law, had to be given full faith and 
credit by the New Jersey courts, 
citing Davis v. Davis, 305 U. S. 32 
(1938), Sherrer v. Sherrer, 334 U. S. 
343 (1948), and Coe v. Coe, 334 U. S. 
378 (1948). Although the husband 
had testified in the Florida action 
that he had been resident in that 
State since September 18, 1947, he 
admitted in the New Jersey pro- 
ceeding that he had not left New 
Jersey until sometime after October 


divorce. 
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17, 1947. That was too late to satisfy 
the Florida jurisdictional require- 
ment of a thirty-day residence. Octo- 
ber 17 was the date on which he 
and his wife entered into a support 
agreement the basic consideration 
for which was the wife’s undertaking 
to facilitate the husband’s procuring 
a divorce. It was the rationale of 
the Superior Court that, since it was 
acknowledged that the Florida di- 
vorce had been obtained by a fraud 
practiced on both the Florida court 
and the state of New Jersey, the 
Florida decree need not be given 
full faith and credit. After noting 
that the proof introduced on the 
merits in the Florida suit would not 
have been sufficient to support a 
charge of extreme cruelty in New 
Jersey or “most jurisdictions”, the 
New Jersey Supreme Court agreed 
that the Florida decree was “unques- 
tionably” the product of fraud upon 
that state’s jurisdiction and stated 
that that fraud was grounded in the 
support agreement and that the 
agreement was contrary to the pub- 
lic policy of both states. 


Turning to the question of 
whether, under such circumstances, 
the Florida decree was protected 
by the full faith and credit clause of 
the Constitution, it stated: “We have 
carefully considered [the cases cited 
by the husband] and we do not be- 
lieve that the full faith and credit 
clause . . . was ever intended to... 
give validity to the type of contract 
here under consideration or to ap- 
prove the acts performed pursuant 
thereto in cases where the ultimate 
purpose was to commit a fraud upon 
the jurisdiction of a court of one 
of the sovereign states. Jurisdiction 
depends upon the existence of basic 
facts and a bona fide finding that 
the necessary facts actually exist, 
and where they do not exist it can- 
not be conferred upon any court 
anywhere by consent of the parties 
or by fraud. It presupposes a bona 
fide examination by a court of com- 
petent jurisdiction of such facts be- 
fore any judgment can be entered 
by such court. It cannot be disputed 
in this case that the bona fide domi- 
cile of these parties was and is in 


the State of New Jersey and that 
this state has a paramount interest 
in the status of its married domicilia- 
ries... . No matter what others may 
perceive to be the recent trend in 
the decisions of the United States 
Supreme Court in causes of this type 
we are constrained not to impute to 
that court an intent that would 
reduce the solemn relationship of 
husband and wife to the status [of 
ordinary commercial transactions] 
or that that court will acquiesce in 
a fraudulent scheme to use the prin- 
ciples of the Davis, Sherrer and Coe 
cases as a device to infuse constitu- 
tional virility into the judgment of 
a court of a sovereign state which 
has been deliberately deceived in pro- 
ceeding to judgment in a cause over 
which in fact it had no jurisdiction.” 

The Court stated that it was firmly 
of the opinion that the principles 
of the Sherrer and Coe cases apply 
only to a true adversary proceeding 
where the parties are represented by 
counsel of their independent choice 
and where there is an opportunity 
to make a voluntary decision on the 
question as to whether or not the 
case should be fully litigated either 
on the question of jurisdiction or 
the merits. It expressed its opinion 
that only when an election had been 
made by a defendant under such 
circumstances and conditions could 
the judgment of the court be res 
adjudicata and the full faith and 
credit clause operate for the advance- 
ment of justice and it found the 
prerequisite circumstances and con- 
ditions lacking in the present case; 
the Court held that the attorney who 
ostensibly represented the wife in 
the Florida proceeding had actually 
appeared as agent for the husband 
who paid for his services and con- 
trolled his actions and that there 
was no bona fide contest of the 
Florida court’s jurisdiction by that 
attorney. 

The husband’s argument, that the 
wife was estopped from challenging 
the validity of the Florida decree, 
since she had willingly and know- 
ingly participated in the fraud, was 
said to be an argument for the ap- 
plication of the clean hands doctrine. 


Courts, Departments and Agencies 





That was held to be a discretionary 
matter and the Court refused to 
apply it where the result would be 
against the state’s public policy. 

After affirming the judgment be- 
low insofar as it declared void the 
Florida decree, the Court agreed that 
the wife had established a cause of 
action for a divorce but reversed the 
judgment below to the extent that it 
denied her alimony since “alimony 
follows as an incident [to the entry 
of a decree of divorce] in a case 
where, after a consideration of all 
facts and circumstances, including 
the financial positions of the parties, 
such an award is deemed warranted”. 


Indemnity . . . penal sum as limit of 
liability . attorneys’ fees may be 
recovered under lost instrument bond 
conditioned for indemnity against 
“costs and expenses" though penal 
sum exactly equals principal amount 
due under instrument. 


® The State of Delaware to the use 
of Mills et al. v. Birkins et al., Del. 
Ct. of Ch., New Castle Co., March 1, 
1951, Seitz, V. C. (Digested in 19 
Law Week 2406, March 13, 1951). 
When an alleged assignee of stock- 
holders in a receivership liquidation 
had applied to the Court for pay- 
ment of money due those stockhold- 
ers, he had been required to file a 
lost instrument bond since the stock 
certificates were allegedly lost. The 
penal sum of the bond equalled the 
aggregate of the separate amounts 
due each stockholder. Plaintiffs, two 
stockholders, brought suit to recover 
the amount due them plus attorneys’ 
fees. The bonding company con- 
ceded their right to recover the prin- 
cipal amount due but denied that 
its liability included attorneys’ fees. 
Plaintiffs contended that the issue of 
whether the bonding company was 
liable beyond the amount provided 
in the penalty clause was not in- 
volved since the total of their claims 
plus the amount of attorneys’ fees 
requested did not exceed that 
amount but the Court refused to fol- 
low a “first come, first served” ap- 
proach to the problem. It held, how- 
ever, that the condition of the bond 
for indemnity against “costs and ex- 
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penses” would be meaningless unless 
the “costs and expenses” could be re- 
covered over and beyond the penalty 
clause. Turning to the question of 
whether attorneys’ fees came within 
the language “costs and expenses”, 
the Court stated: “It seems to me, 
however, that a realistic evaluation 
of the situation covered by this type 
of bond in this type of case fairly 
compels a construction of the lan- 
guage ‘cdsts and expenses’ to include 
reasonable attorneys’ fees. What do 
I mean? Here was money on deposit 
for a person’s benefit. Witheut any 
action or responsibility on his part 
some other party is permitted to take 
such money. The inducement to pro- 
cure the Court’s consent to the pay- 
ment is an agreement by a surety that 
it will save the original owner harm- 
less in the event it is satisfactorily 
shown that he is still entitled to the 
money. When the surety resists the 
claim, the original owner must, real- 
istically speaking, employ an attorney 
to maintain an action on the bond. 
While other items may be recover- 
able under ‘costs and expenses’, one 
really substantial item must in this 
type of case be the attorney's fee. 
This fact should be within the 
knowledge of the surety company.” 


Trade-Marks, Trade Names and Un- 
fair Competition . . . Lanham Act... 
although Act contains inference to 
contrary, trade names held not regis- 
trabie on principal register . . . for 
mark used on container to be register- 
able it must be affirmatively shown 
that mark would come to the attention 
of purchasers as identifying the goods. 


® In re Lyndale Farm, U. S. C. C. 
P. A., January 16, 1951, Johnson, J. 
(Digested in 19 U. S. Law Week 
2396, March 6, 1951.) 


The appellant (hereinafter called 
the partnership) sought to register 
the words “Lyndale Farm, Floydada, 
Texas” on the Patent Office’s Prin- 
cipal Register. Such registration 
would make the mark incontestable. 
The mark under consideration was 
used by the partnership on shipping 
tags attached to the crates in which 
it shipped livestock. The Examiner 
378 


American Bar Association Journal 


olf Trade-Marks and the Assistant 
Commissioner of Patents had refused 
to register the mark on the grounds 
that it was primarily geographically 
descriptive and that it was a trade 
name rather than a trade-mark. On 
appeal, the first to arise on an appli- 
cation for registration filed in the 
Patent Office subsequent to the effec- 
tive date of the Lanham Act, 15 
U. S. C. §§1051-1127, the partnership 
contended that the mark satisfied the 
requirement of Section 45 of the Act 
relating to use of a mark in com- 
merce “placed in any manner on the 
goods or their container .. . or on 
the tags or labels affixed thereto”, 
as well as the definition of a trade- 
mark contained in that Section— 
“name... used by a... merchant 
to identify his goods and distinguish 
them from those manufactured and 
sold by others”. 


Conceding that the proviso in 
Section 15 that “no incontestable 
right shall be acquired in a mark 
or trade name which is the common 
descriptive name of any article” 
might be thought to infer that trade 
names were registrable as such on 
the principal register, the Court 
pointed out that trade-marks and 
trade names had historically been 
distinguished in the law and it re- 
fused to attribute to Congress the 
intention to dissolve the distinction 
merely on the strength of a possible 
inference. The words were thus held 
to be registrable, if at all, only as 
a trade-mark. 

On the question of whether the 
present mark as used by the partner- 
ship was a trade-mark use, the Court 
stated: “To come within the pur- 
view of the Lanham Act, a mark 
must not only be used as a trade- 
mark but it also must be used as a 
trade-mark in commerce. The two 
definitions in Section 45 .. . do not 
establish a rule that affixation of a 
name to any container in which 
goods are or may be placed at any 
stage of the transportation or mar- 
keting process is trade-mark usage 
in commerce. Before ‘use in com- 
merce’ is considered, ‘trade-mark 
usage’ must be established. Where 
affixation to goods, as distinguished 


from use on displays associated with 
the goods, is relied upon to establish 
trade-mark use, the affixation re- 
quired is not satisfied by afhixation 
to a container whose nature in rela- 
tion to the goods transported is 
such that its use in the marketing 
process is ended when the transpor- 
tation phase itself is at an end. This 
holding is not contra to our decision 
in Barron-Gray Packing Company 
v. Bruce’s Juices, Inc., . . . where it 
was held that a mark affixed to the 
cartons in which small cans of fruit 
juice were packed was a sufficient 
affixation to the goods sought to be 
identified by the mark where the 
juices were sold to wholesale and 
retail distributors by the carton, 
and it was a matter of common 
knowledge that such goods are pur- 
chased by the case or carton. Cattle 
are not, to our knowledge, marketed 
in crates, nor does it affirmatively 
appear from the record that the 
name ‘Lyndale Farm’ would come 
to the attention of wholesale or re- 
tail purchasers as identifying the 
cattle being purchased . . . . Further- 
more, the inference is created by 
the addition of the address . . . to 
the placard that the use here in- 
volved does not so much distinguish 
[the partnership’s] cattle as it iden- 
tifies [the partnership] as the source 
of the shipment while the crate and 
its contents are in transit.” 

In affirming the denial of registra- 
tion, the Court did not pass upon 
the objection that the mark was pri- 
marily geographically descriptive. 


Further Proceedings in Cases Reported 
in This Division. 

® The following action has been 
taken in the United States Supreme 
Court: 

JurRispicTion Postronep, April 9, 
1951: U. S. v. Oregon State Medical 
Society et al_—_Monopolies (36 A.B. 
A.J. 1033, December 1950) . 
® The following action has been 
taken by the United States Court of 
Appeals for the Fourth Circuit: 

Reversed, March 27, 1951: Mc- 
Kissick v. Carmichael—Constitution- 
al Law (36 A.B.A.J. 1029, December, 
1950) . 
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Tue ELEMENTS OF DRAFT- 
ING. By E. L. Piesse and J. Gilchrist 
Smith. London: Stevens & Sons, Ltd. 
1950. 10s. Pages xvi, 132. 

This is an excellent little hand- 
book of legal drafting. Unfortu 
nately, its usefulness to American 
readers is somewhat diminished by 
the use of examples taken from Eng- 
lish and Australian decisions; but 
as the purpose of proper draftsman- 
ship is the same wherever it is to be 
practiced, that is, to make the mean- 
ing of the document clear and un- 
ambiguous, this is relatively unim- 
portant. And sometimes the English 
courts, which tend to be more out- 
spoken in these matters than our 
own, have expressed themselves upon 
questions of draftsmanship in a 
manner not easily forgotten. An 
example quoted in the text is the 
statement of Farwell, J., in the case 
of In re Lewis, regarding the use 
of an expression which has become 
and is becoming all too frequent 
in legal documents. He says: “The 
expression ‘and/or’ is unfortunate. 
I do not think I have met it before 
in a will, and I hope I shall never 
meet it again.” 

While on this subject, it may be 
well to note that the authors of this 
volume take the AMERICAN BAR 
ASSOCIATION JOURNAL to task for the 
summary of the provisions of Article 
III, Section 2 of the Constitution 
of the United States, which is cited 
as appearing in an article* in the 
February, 1933, issue, and which is 
quoted as follows: “Controversies 
between a State and/or its citizens 
and another State and/or its cit- 
izens”. The authors point out with 
some justice that this is considerably 
broader than the wording of the 





*Hessel Yntema, ‘Jurisdiction of Federal Courts 
in Diverse Citizenship Cases’’, 19 A.B.A.J. 71 at 
page 73. See also note on the same subject in the 
volume cited, at page 66 


Constitution itself, which provides 
for “controversies between two or 
more States; between a State and 
citizens of another State; between 
citizens of different States.’ 

Returning to the volume under 
consideration, another defect from 


the point of view of the American 
reader is the constant reference to 
English statutory definitions, which 
of course do not exist in the United 
States. But allowances can be made 
by the reader for these divergences, 
and when this is done much remains 
that is of inestimable value by way 
of advice and example. A great deal 
of the slipshod draftsmanship which 
is the source of much of the litigation 
which burdens our courts today 
could be avoided by following the 
precepts set forth in this handy 
volume. 
WALTER P. ARMSTRONG, JR. 

Memphis, Tennessee 


Tue PROVINCE AND FUNC- 
TION OF LAW: Law as Logic, Jus- 
tice, and Social Control: A Study in 
Jurisprudence. By Julius Stone. Cam- 
bridge: Harvard University Press. 
1950. $10.00. Pages Ixi, 918. 
Harvard Press has 
done a signal service for the Ameri- 
can student of jurisprudence by 
making available here this monu- 
mental work which was originally 
published in Australia in 1946. To 
anyone who seeks an armory of 
arguments on most of the prob- 
lems perplexing contemporary legal 
thought, not only in the common 
law countries but on the Conti- 
nent as well, a careful painstaking 
study of these pages will be reward- 
ing. To one who seeks familiarity 
with the important names that have 
played significant roles in the phi- 
losophy of law over the past several 
centuries and with the complex and 


University 


conflicting schools they represent, 
this work will supply searching, 
well-documented and fully annota- 
ted critical exposition. All this ma- 
terial is presented in the framework 
of the author’s own approach to 
law as logic, as justice and as social 
control, to each of which topics he 
devotes a section all with the pur- 
pose of presenting a “systematisa- 
tion and criticism of juristic theory 
and of moral, social and political 
theory, in* their interrelations”. 

“Jurisprudence, then”, says 
Stone, “in the present hypothesis, is 
the lawyer’s extraversion. It is the 
lawyer’s examination of the pre- 
cepts, ideals and techniques of the 
law derived from present knowledge 
in disciplines other than the law.” 
Such an approach permits him to 
examine the contending schools 
critically and view their contem- 
porary contributions in the light of 
their recognition of social forces 
prevalent in, around, and as the 
author would have us believe, in 
many respects above the law. Thus 
sociology, economics, psychology, 
anthropology, philosophy and, in 
particular, its branches of ethics 
and politics, all serve to illuminate 
this study of the law. 

Stone divides juristic theory into 
three main branches and finds, in 
his extended treatment of the vari- 
ous theories, that most of the philos- 
ophies of law fit quite easily into 
one or more of these categories. 
There is, first of all, analytical juris- 
prudence, which is primarily based 
on the logic of the law, the analysis 
of the law as a self-consistent sys- 
tem, a study of the logical interrela- 
tions of legal propositions; secondly, 
we have sociological or functional 
jurisprudence, which seeks to ob- 
serve, interpret and generalize upon 
“the effect of law upon men and 
men upon the law”; and finally, 
there are the theories of justice, or 
a critical, censorious or ethical juris- 
prudence, which evaluates in terms 
of what ought to be. Stone claims 
for his classification, a claim sub- 
stantially fulfilled in the succeeding 
pages, “that everything of major 
significance within the accepted 
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field of jurisprudence, under what- 
ever name it now masks, falls nat- 
urally and without strain under one 
or other of the above divisions”. 

This attempt to place legal theory 
into these three categories is not 
done with any mere pedagogical 
penchant for classification, but be- 
cause the schemata enable the au- 
thor to point up the discussion crit- 
ically with constant reference to his 
fundamental emphasis upon the im- 
press of the social on the-law. In es- 
sence his critical comment may be 
boiled down to an observation made 
early in the work: “In an age of rapid- 
ly extending social control through 
law, we are still teaching, for the 
most part, a jurisprudence which 
fitted the needs of a laissez faire 
society.” This key opens the door 
either to approval or disapproval of 
the thesis, dependent upon whether 
the reader finds conviction in his 
own thoughts in some remnant of 
an individualistic liberalism or in 
some one of the varying degrees of 
current collectivisms. 

It would be futile in the space 
afforded for review here to bandy 
the scores of names and the hun- 
dreds of titles referred to in the 
work, all of which evidence an 
astounding familiarity of the author 
with the field and a marked facility 
in digesting and presenting the es- 
sence and significance of each. One 
of the rewarding uses to which this 
volume can be put is to take a 
name or a school or a topic in legal 
theory under consideration and fol- 
low the index references through to 
a rounded presentation. The work 
is a veritable mine from which ores 
of many uses can be extracted. 

Nevertheless when the thesis itself 
is weighed, one must pause—here 
but for a moment—to raise ques- 
tions about its complete tenability. 
Can analytic jurisprudence, can 
Austin, Roguin, Kelsen and Hoh- 
feld be so lightly tossed aside with 
the conclusion that “Analytic juris- 
prudence, in short, is concerned with 
the testing of law by logic. It cannot 
alone discover or even identify ac- 
tual ‘law’ anywhere . . .”? That all 
depends upon whether you agree 
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with the author on what is “law”. 
Is the shift to the social away from 
the individualistic emphasis so one- 
sided as Stone would have us believe 
in his treatment of theories of jus- 
tice? Do these theories leave so total- 
ly “‘a sense of the inadequacy of our 
premises which urges the inquiry 
on to the raw elements of human 
life in society—from criteria of value 
to the stuff which is to be evaluated”’? 
And finally, does the sociological 
jurisprudence, which Stone upholds, 
so unmistakably deal with what “is”? 
At bottom it resolves itself into the 
fundamental question as to what 
position one takes upon what the 
author rightly poses as the central 
problem of our age: “ whether 
that ‘control of controls’ which is 
another name for ‘planning’ is pos- 
sible, and whether, if possible, it 
can be reconciled with traditional 
democratic freedom”. 
LEsTER E. DENONN 

New York, New York 


Marrua’s HUSBAND. An In- 
formal Portrait of George Washing- 
ton. By Blair Niles. New York: 
McGraw-Hill. $4.00. Pages 307. 
The burden assumed by George 
Washington in the summer of 1775 
when he accepted against his wishes 
the appointment of Commander in 
Chief of the armies of the thirteen 
colonies has a striking similarity to 
the task assigned in January, 1951, 
to another indispensable leader, Gen- 
eral Eisenhower, as Commander in 
Chief of the forces of the Atlantic 
Pact Nations. The lack of any cen- 
tral government to whom the Com- 
mander in Chief could look for 
authoritative instructions and sup- 
port and for the enactment of neces- 
sary laws, the job of building up and 
welding the troops of an aggregation 
of separate states into a united mili- 
tary force, the disparity in numbers 
between such a force, even at its 
maximum, and that of the potential 
enemy—these are some of the factors 
common to the.commands of the two 
great generals. Each was selected by 
a committee of separate states, in one 
case called a Congress, in the other 
a Council, who imposed on the com- 


mander this duty of molding their 
separate forces into an integrated 
whole. Eisenhower’s task is spoken 
of as his most difficult undertaking; 
yet Washington’s seems the more 
onerous, since he was hampered by a 
continuous lack of supplies, arms 
and munitions, even food and cloth- 
ing for his troops, and by the dila- 
toriness of the states in attending to 
his urgent needs together with their 
lack of currency. The comparative 
material resources of the colonies in 
relation to the much greater re- 
sources of the enemy is another factor 
which made Washington’s task more 
difficult than that of Eisenhower, 
backed as he is by the resources of 
the Atlantic Nations which appre- 
ciably exceed those of the potential 
enemy. Washington had no weapon 
to deter the enemy such as Eisen- 
hower has. Washington had a war to 
win: Eisenhower has a war to pre- 
vent. 

George Washington was not a pro 
fessional soldier. Except for fron- 
tier warfare as colonel of the Vir- 
ginia Militia between the ages of 
twenty-one and twenty-seven, he had 
spent his whole mature life—after his 
late teens when he was surveyor for 
Lord Halifax—as a planter. 

There were times during the 
American Revolution, notably at 
Morristown and at Valley Forge, 
when the only thing that stood be- 
tween the colonies and defeat was 
the character and will power of 
George Washington, fortified by his 
love for his country, his courage, his 
sound judgment, and, in the words 
of James Thatcher, “the ascendancy 
of his mind”. This great age found 
its great men; and first among them 
all was Washington. To millions 
Washington stands as the greatest 
American. Yet, although we know 
his resourcefulness as a general and 
are familiar with his statesmanlike 
wisdom as President, few Americans 
really know what manner of man he 
was. Mrs. Niles’s book portrays 
George Washington as a “glorious 
human being” (in the words of one 
critic), as a family man, as a friend, 
as a Virginia planter; and it portrays 
him so vividly to this reviewer that 
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when I pay my next annual pilgrim- 

age to Mount Vernon I shall almost 
expect to see Martha sitting on the 
veranda, to see Patsy and Jackie play- 
ing on the lawn, and the General 
himself riding up on his horse. 

Mrs. Niles has done an immense 
amount of research both in the 
United States and in England. She 
has been discriminating in the selec- 
tion of her material and has done a 
beautiful piece of writing, sensitive 
and penetrating. Faithful to the re- 
corded facts, she has dwelt upon 
Washington's friendship for his 
neighbors, the Fairfax family, and 
has made an important contribution 
to history in showing Washington's 
love for Sally Fairfax. His long and 
only love-letter to Mrs. Fairfax, writ- 
ten when he was twenty-six in reply 
to hers teasing him about his engage- 
ment to Martha Custis, is quoted in 
full. “I have drawn myself into an 
honest confession of a simple Fact— 
misconstrue not my meaning—doubt 
it not, nor expose it. The world has 
no business to know the object of my 
love—declared in this manner—to 
you—when I want to conceal it. One 
thing above all things in this world 
I wish to know, and only one person 
of your acquaintance can solve me 
that, or guess my meaning—but, 
adieu to this till happier times, if I 
shall ever see them.” 

Forty years later, in 1798, he wrote 
again to Sally Fairfax in England 
where she had lived with her hus- 
band since 1773, recalling “. . . those 
happy moments, the happiest in my 
life, which I have enjoyed in your 
company”. 

Washington could express himself 
eloquently, as numerous letters at- 
test. But he was never superficial or 
facile: he was a man of unusual 
depth, integrity and personal dignity. 

While writing this book, Mrs. Niles 
visited England—London, York, Bath 
and Kent—culling from the English 
newspapers of the 1770's and early 
1780's published accounts of the 
American Revolution and English 
sentiment toward it. Incidentally, 
this had been the only source of 
information accessible to the Fair- 
faxes, in York and Bath. (It is inter- 





esting that English statesmen who 
sided with the colonies, Chatham, 
Burke, Richmond, Camden et al., 
were honored by the President of the 
Colony of Georgia during the Revo- 
lution, Archibald Bulloch, ancestor 
of Theodore Roosevelt, when he re 
named the Georgia counties for 
these friends of the colonies.) 
Regarding Washington's ability 
as a general, Mrs. Niles cites the 
opinion of one of the world’s fore- 
most military geniuses, Frederick the 
Great, who characterized Washing- 
ton’s march through New Jersey as 
the “most brilliant in the annals of 
military history”. Washington made 
a tremendous impression upon the 
French officers who with their forces 
came to his assistance toward the 
end of the war, four of whom wrote 
about him in such expressions as the 
following: Abbé Robin, chaplain, 
“The soul and support of one ol 
the greatest revolutions that ever 
happened”; Major General Cheva 
lier de Chastellux, “I soon felt my 
self at ease with the greatest and 
best of men”; Claude Blanchard, 
“If America one day enjoys her lib- 
erty it is to Washington alone »she 
will be indebted for it, to Washing- 
ton’s courage, to his love of his 
country and to his prudence . . . he 
has never been discouraged”; Von 
Closen, “I discover from day to day 
new and brilliant qualities in Wash- 
ington, the most striking of which 
are his immovable calmness and 
assurance with which he carries 
through the most complicated mili 
tary combinations”. His soldiers were 
never permitted to see Washington's 
devouring anxiety when the fortunes 
of his army were at the lowest. 
Lafayette in describing General 
Washington at the Battle of Mon 
mouth, said that when he “rode 
along the ranks amid the shouts of 
the soldiers, cheering them by his 
voice and example, and restoring to 
our standards the fortunes of the 
fight, I thought then as now that 
I had never beheld so superb a man”. 
In view of the disparaging com- 
parisons sometimes made about law- 
yers by the members of a certain 
other 


profession, an observation 
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about Washington’s death, which 
need not have occurred when it did, 
is in order. On a day when he was 
threatened with pneumonia, in fact 
on the day he died, he was bled 
four different times by three physi- 
cians. Twelve years earlier lawyers 
of the colonies had drafted the most 
famous contract in history, and the 
most admired: the Constitution of 
the United States! 
CHARLTON OGBURN 

New York, New York 


Practica BANK CREDIT 
(Second Edition). By Herbert IV. 
Prochnow and Roy A. Foulke. New 
York: Prentice-Hall, Inc. 1950. 
$10.00. Pages x, 742. 

A justifiable criticism, to which 
legal teaching and legal writing are 
alike susceptible, is their want of 
the practical approach. In the com- 
mercial field, for illustration, law- 
yers come to the Bar without ever 
having seen a trust receipt or a 
letter of credit, let alone such an 
important quasi-legal collection of 
documents as a typical credit-file. 
And even lawyers of long standing, 
as this reviewer knows from sober- 
ing and readily confessed experi- 
ence, are completely innocent of 
the standard contents of a factor’s 
lien contract or an agreement for 
accounts receivable financing. 

Obviously, those who deal in the 
life-blood of credit are interested, 
in its extension aspect, in obtaining 
the legal rights for which they bar- 
gain, and, in its collection aspect, 
in making those rights “stick”. They 
have little, if any, interest in the 
fine theoretic distinctions—all too 
frequently spun out and emphasized 
by speakers and writers in this field 
—among, for chattel 
mortgages, conditional sales agree- 
ments and trust receipts. 


illustration, 


In the law schools, the mote in 
the sunbeam is well on the road to 
removal through increasing stress 
upon the functional approach, but 
the progress has not, to the same 
degree, yet found its way into the 
field of legal literature. A long step 
in the right direction is taken in 
the work here under review, entitled 
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Practical Bank Credit. Its editors 
are Herbert V. Prochnow, Vice Pres- 
ident of The First National Bank 
of Chicago, and Roy A Foulke, Vice 
President of Dun & Bradstreet, Inc. 
Both are well known, not only as 
executives in their respective organi- 
zations, but also as lecturers on eco- 
nomic and legal topics. 

Analysis of the book’s contents 
is the basis of the foregoing charac- 
terization of the effort and indicates 
its systematic organization and broad 
scope. It is divided into four parts, 
respectively entitled “The Bank 
Credit Department”; “Sources of 
Credit Information”; ‘Importance 
and Interpretation of Financial State- 
ments”; and “Making the Loan”. 

Part One deals successively with 
the operations and functions of a 
bank credit department, and a de- 
scription of a typical “bank credit 
file. This part wisely includes pho- 
tostatic offsets, covering thirty-five 
pages, of a typical credit file, the 
borrower’s name, of course, being 
completely fictitious. This file has 
been prepared with fine combined 
senses of imagination and practical- 
ity. 

Part Two first deals generally with 
the sources of credit information; 
then proceeds with an exposition of 
the operations of a general mercan- 
tile agency; and concludes with those 
of a specialized mercantile agency. 

Part Three, with reliance upon 
and analyses of numerous illustra- 
tions, describes and interprets vari- 
ous types of balance sheets; profit 
and loss statements; surplus accounts; 
business budgets; and trial balances. 

The fourth, and last, part, enti- 
tled “Making the Loan” is, in a 
sense, the core of the entire effort, 
and is the focal point to which the 
first three parts naturally lead. As 
might be expected, it embraces more 
than half of the volume’s pages. 

It deals, in thirteen subdivisions, 
with every type of credit accommo- 
dation, from unsecured bank loans, 
through the many security-devices 
in common use upon various types 
of collateral, tangible and intangible, 
and such specialized fields as per- 
sonal loans, term loans, and farm 
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loans. This part’s last three sub- 
divisions are respectively entitled 
“Causes of Business Failures and 
Losses on Bank Loans”; “Liquida- 
tion of Slow Loans and Workouts”; 
and, finally, a challenging forty-page 
envoi, entitled ‘‘At the Banker's 
Desk”. 

An aggregate of some thirty law- 
yers, bankers, and lawyer-bankers 
have contributed to the effort with 
background material for the respec- 
tive divisions of the work in which 
they are specialists, and, in four in- 
stances, by the direct authorship of 
specific chapters. ‘They are all na- 
tional figures, drawn from every sec- 
tion of the country, and it is all to 
the good that a number of them do 
not hale from the large metropolitan 
centers. Two chapters are contributed 
bodily by such lawyers as Homer J. 
Livingston and John W. Kearns, 
both of whom have rendered dis- 
tinguished service in our Association 
and the American Bankers Associa- 
tion. The former is President of The 
First National Bank of Chicago, and 
the latter is its Counsel and one of 
its vice presidents. Mr. Livingston’s 
contribution is the chapter entitled 
“The Legal Aspects of Bank Loans”, 
and Mr. Kearns’ is entitled “Loans 
on Assigned Accounts”. 

The chapter authored by Mr. 
Kearns deals with financing on the 
security of accounts receivable. Be- 
cause such collateral; next to cash, 
is the most liquid and desirable as- 
set of a business, loans upon its se- 
curity have, in recent years, greatly 
increased in volume and commercial 
importance. However, because of 
the technical nature of the opera- 
tion, their implementation still re- 
mains something of a royal arcanum, 
even to otherwise experienced prac- 
titioners and bankers. 

In this chapter on the subject, Mr. 
Kearns, out of his ample banking 
experience, first outlines the situa- 
tions where such financing can—and 
cannot—be profitably employed by 
business organizations, and, break- 
ing the matter down further, ana- 
lyzes the different types of situations 
to which notification and nonnotifi- 
cation financing are respectively ap- 


plicable. Then, drawing upon his 
equally extensive legal experience, he 
deals with, and disposes of, the ob- 
jections still entertained by some to 
the acceptance of accounts receivable 
as collateral, and analyzes the legal 
steps necessarily to be taken in the 
implementation of the operation. 

His handling of the requirements 
prescribed by the ruling of the 
United States Supreme Court in the 
case of Benedict v. Ratner, 268 U. S. 
353 (1924), and the protection con- 
ferred upon accounts receivable and 
other branches of secured financing 
by the recent amendment to Section 
60a of the Bankruptcy Act by Public 
Law 461 of the 81st Congress is clear 
and to the point. His over-all con- 
clusion, which is an opinion now 
entertained by those versed in the 
field, is that, if accounts receivable 
loans are properly mechanized, they 
constitute an eminently safe type of 
advance. 

The chapter also contains a dis- 
cussion of the now pregnant subject 
of the financing of government con- 
tracts, both generally under the As- 
signment of Claims Act of 1940 and 
by way of V-loans guaranteed by 
Government agencies. 

Interlarded at the appropriate 
places in this chapter is the setting 
out in extenso of the actual forms 
(of course, under the appropriate 
cloak of anonymity) employed by 
The First National Bank of Chicago. 
Indeed, Mr. Kearns has literally laid 
bare the files of his bank, and has 
made available to the banking and 
legal fraternities material which must 
have been very costly to assemble, 
and which this reviewer can attest, 
from hours of independent effort, 
would have saved him much labor 
and many a headache. 

Mr. Livingston’s chapter, entitled 
“The Legal Aspects of Bank Loans”, 
is keyed upon a different, but equal- 
ly valuable note. Without wasting 
time upon introductory discussion 
that would be obvious, he aims 
squarely at a number of the more 
important targets that consideration 
of the subject-matter demands, and, 
wih ample documentation from the 
cases, splits them all. 
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The chapter commences with a 
general discussion of the respective 
desirabilities, both from the legal 
and banking standpoints, of long and 
short forms, and then specifically 
analyzes, from a functional stand- 
point, the types of specific trans- 
actions in which particular types of 
instruments can best be employed. 
It is. implicit in Mr. Livingston’s 
approach that, when a lending-client 
comes into a lawyer's office, he is 
interested solely in obtaining the 
legally safe and commercially prac- 
ticable protection for the security 
for which he has bargained, and is 
definitely not concerned with the 
fine distinctions between various 
forms of security-devices and their 
judicial interpretation—however 
much such matters may intrigue the 
legal student. He handles his subject 
accordingly. 

Mr. Livingston then deals with 
collateral notes and the provisions 
that should and should not go in- 
to them. The directness and clarity of 
his method is illustrated by his con- 
cise definition, in the very first sen- 
tence on this subject, of the instru- 
ment as consisting “in major outline, 
of an ordinary promissory note com- 
bined with a pledge agreement”. In 
this connection, he also deals with 
the framing of the so-called “cross- 
equity” provision, which, when 
couched in apt language, confers 
upon the lender the right to resort 
to any collateral placed in its hands 
by the borrower for the repayment 
of any of the latter’s obligations. 

He then treats of guaranties, both 
limited and continuing; the dis- 
tinctions between them; and, since 
such instruments are interpreted 
strictissimi juris, the points to be 
watched in their drafting and use. 

He then proceeds to consents to 
pledge, where collateral security be- 
longing to some third party is ten- 
dered to the bank as security for a 
loan. This is a subject upon which 
there is little written material, and 
the form contained in this portion 
of the chapter is notable for the 
breadth of its coverage and its pre- 
ciseness. Mr. Livingston points out 
in this connection the effect on such 


arrangements of Section 5 and 7 
of the Uniform Stock Transfer Act, 
in the light of the attributes of ne- 
gotiability conferred by those sec- 
tions upon instruments coming with- 
in the ambit of the statute. 

The chapter then discusses (again 
with forms) subordination agree- 
ments. It is pointed out that they 
are particularly useful in the case 
of loans to small borrowers, who are 
frequently indebted to their prin- 
cipals before a lending bank comes 
into the picture. Such principals, of 
course, may not be willing to cap- 
italize their debts, but are usually 
quite amenable to subordinating 
them to the loan which is sought 
from the bank by the venture in 
which they are interested. This por- 
tion of the chapter concludes with 
an illustrative analysis of the math- 
ematical effect of such subordination 
agreements vis-d-vis the claims of 
other creditors in several typical 
situations. 


The penultimate section of Mr. 
Livingston’s contribution deals with 
the problem of the guaranty by one 
corporation of the debts of another, 
and the question of when they are 
respectively intra vires and ultra vires 
the guaranteeing corporation. With 
citations of the cases and an illustra- 
tive form, he comes to the conclusion 
that the fundamental test of the 
validity of such guaranties is the 
existence of some economic nexus 
between the two corporations in 
the sense that, for basic business 
reasons, the guaranteeing corpora- 
tion is “interested” in the welfare 
of the corporate entity whose obli- 
gations are guaranteed. 

The final portion of this chapter 
deals with the interesting, and fre- 
quently troublesome, subject of set- 
offs in bankruptcy under Section 68 
of the Bankruptcy Act. Here again, 
the author simplifies: what would 
otherwise be intricacies by mathe- 
matical illustrations, so that, in the 
end-result, he who runs can read— 
with clarifying effectiveness. 


Had this reviewer written the 
chapter, mention would have been 
made of the case of Susquehanna 
Chemical Corporation v. Producers 





Bank & Trust Company, 174 F. (2d) 
783 C. A. 3d, 1949), (affirming 81 
Fed. Supp. 1 U. S. D. C. W. D. Pa., 
1948), which holds that such set-offs, 
and Section 68 generally, are not 
applicable in reorganization pro- 
ceedings under Chapter X of the 
Bankruptcy Act. However, in view 
of the quantity of valuable material 
which has been included in the 
chapter with such an excellent sense 
of selection and clarity of expression, 
one must suppose that, in the process 
of picking and choosing, the author 
felt that he had to stop somewhere. 

It is to the credit of Messrs. Proch- 
now and Foulke, the two editor- 
authors, that they have infused into 
the work a unity of concept and uni- 
formity of treatment that were not 
to be expected in a field of coverage 
so broad, drawn from so much 
source-material. The logic of its 
organization and interesting expres- 
sion have already been adverted to. 
One of its most rewarding features 
is that its many forms and copies of 
other documents are not plastered 
at the end in an indigestible mass 
as an “Appendix”, but that they are 
integrated at the appropriate places 
in the body of the work itself. 

And a final feature, which, in this 
day and generation, is most refresh- 
ing, is the sparing use of footnotes. 
Nothing is more disturbing to the 
reader nor more indicative of lazy 
authorship than the excessive and 
helter-skelter employment, in foot- 
notes, of material which, with a 
little patience and thought, could, 
more understandably and profitably, 
have been incorporated into the body 
of the work itself. This, the authors 
and editors have achieved. A twenty- 
seven page topical index at the end 
makes for ready reference. 

The work as a whole should prove 
a boon to any lawyer or banker who 
wishes to be au courant on current 
legal and’ economic developments 
in the field of credit, in the many 
facets in which it has developed. In 
the judgment of this reviewer, a 
perusal of even the portions in which 
one is directly interested will not 
only satisfy a real utilitarian need, 
but will constitute a liberal educa- 
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tion as well. If any criticism were 
to be offered, it is that, in spots, the 
work becomes a bit too detailed, and, 
in a few instances, elementary, but, 
in an effort of this type, plenitude 
is far to be preferred to omission. 


MILTON P. KuPFER 
New York, New York 


Ww INNERS GET LOST. By Al- 
lan Perry. New York: Exposition 
Press. 1950. $3.00. Pages 240. 

Chief Judge Ling, a wit of parts, 
sent me a rip-roaring book about 
lawyers. The book is by Allan Perry, 
member. of Judge Ling’s Bar at 
Phoenix. The title is Winners Get 
Lost. 


Judge Leviton, senior member of 
a Wall Street firm, sends Van Due- 
sen, just out of Harvard, to Tucson, 
to defend a mining case, in associa- 
tion with local counsel, Wallace K. 
Wallace. 

It is Fiesta Week in Tucson, and 
Wallace, who later becomes “Bill”, 
tells Van Duesen, who becomes 
“Pete”, that they must find a way 
to win the case by an early knock- 
out, so the “Old Judge” (age 36 
years) can attend to his duties as 
fiesta chairman. Wallace does just 
that. He wins the case by vigorous 
cross-examination of plaintiff. Then 
follows the tall tale: 

There being no inland waters in 
Arizona, visible to the naked eye, 
it is the custom to go down to the 
sea to Guaymas and fish. Bill tells 
Pete they must celebrate by taking 
this trip. 

Nogales, Hermosillo, Guaymas. 
Across the border they make an addi- 
tion to their party: “I Sonora State 
Policemans. G-Mans you call heem. 
Bueno! Listo! Let’s go!” 

Later they come across a court 
reporter and another lawyer, both 
from Arizona. The enlarged party 
raises plenty of Ned. Mexican beer, 
tequila, wild cows (bourbon and 
milk)—they partake in quantities. 
I was reminded of the comment of 
Justice Harry Belt of my own state 
in an automobile accident case, 
“What a mixture!” 

At Guaymas, all catch plenty of 
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fish, spending the evenings in gay 
places of doubtful repute. 

A modern Canterbury tale. I liked 
it, found the night life more plau- 
sible than Boswell’s recently dis- 
covered self-revelations. By the way, 
Judge Ling, a great reader, says 
Pepys in this field “had it all over 
Boswell”. 

Between spasms of hilarity, Bill 
gives Pete good advice about the 
profession. 

Pete: “Do you really mean that— 
that you love the practice?” 

Bill: “Hell, yes, don’t you?” 

Pete: “No, I can’t say that I do. 
It is the work I have been trained 
for and I do it. It’s a living.” 

Bill: “You couldn’t hire me to 
look after another feller’s troubles 
unless I really enjoyed doing it.” 

That is good talk, much needed 
right now. (A number of law school 
graduates in recent years have told 
me that they regarded the law solely 
as a means of livelihood). In the 
remarkable recent article, “Law in 
the Service State”, Dean Pound 
wrote: 

By a profession we mean a group of 

men pursuing a common calling as a 

learned art and as a public service— 

none the less a public service because 
it may incidentally be a means of live- 

lihood. Gaining a livelihood is not a 

professional consideration. The spirit 

of a profession, the spirit of public 
service constantly curbs the urges of 
that incident. An organized profession 
does not seek to advance the money- 
making feature of professional activ- 
ity. It seeks rather to make as effective 

as possible its primary character of a 

public service. [36 A.B.A.J. 977, 980; 

December, 1950. And see the stirring 

recent editorial in the February Jour- 

NAL, “The Right To Have Counsel’.} 

Some who did not have the oppor- 
tunity to meet the characters of the 
Old West may think Mr. Perry's 
characters are overdrawn. They are 
not. I had a glimpse of the era as 
it passed into history. There were 
plenty of characters just like Bill, 
and they were “good lawyers”, as 
Bill described himself. They became 
federal and state judges. They were 
good ministers of justice and I, hav- 
ing seen both types, would match 
them with the modern technically 
trained men. 





I grant that Mr. Perry’s yarn is 
strong medicine, but it is full of 
laughs, and this is a good time to 
laugh. 

CLaupE McCoLiocu 


United States District Court 
Portland, Oregon 


Fepera PRACTICE GUIDE. 
By Harry G. Fins. Chicago: Current 
Law Publishing Company. 1950. 
$4.50. Pages 1, 172. 

Harry G. Fins, a writer of an im- 
posing list of law review articles 
and volumes on procedure, has ac- 
complished in his guide the hercu- 
lean task of succinctly summarizing 
and outlining federal practice. 

The “Guide” successfully fulfills 
the avowed purpose of its author— 
by its publication, the labors of the 
lawyer and student are made less 
burdensome than heretofore. The 
book “is not intended to take the 
place of a digest or encyclopedia”. 
But the author does in a compend- 
ious and yet simple style produce a 
book that the recruit at the bar as 
well as the veteran will find well 
worth possessing. 

The book confines itself to the 
practice in the district courts, the 
courts of appeals and the Supreme 
Court. It does not deal with any of 
the specially constituted courts, such 
as the Court of Claims, Customs 
Court, and Court of Customs and 
Patent Appeals. 

Throughout the book the author 
consistently manifests his apparent 
belief that good things are twice as 
good when they are short. For ex- 
ample, he wisely utilizes only three 
pages to show the major develop- 
ments that have taken place in fed- 
eral practice from 1938 to 1950, the 
year 1938 marking the real begin- 
ning of a series of climactic efforts 
to modernize and simplify the juris- 
diction, practice and procedure of 
the federal courts. Nowhere in the 
book dees he forget that his purpose 
is to produce a “Guide” and is not 
to explain the reason and purpose 
which underlie federal practice. 

In three chapters the author pre- 
sents in a well-organized form the 
heretofore unmanageable problem 
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of jurisdiction. A chapter on “Re- 
moval of Causes” deals with the 
problem of those actions in the state 
courts which may and those which 
may not be removed to the federal 
courts. The same chapter deals with 
the procedure for removals from 
state courts, as well as the removal 
of actions from one federal district 
court to another, and from one judge 
to another because of bias or prej- 
udice. 

Almost a third of the book is 
wisely devoted to a chapter dealing 
with appeals, certiorari and certifica- 
tion. This subject is extremely well 
handled, outlining every mode of 
review available, including appeals 
and certiorari from the highest state 
court to the United States Supreme 
Court. Even to the lawyer who has 
little opportunity to handle criminal 
cases the section of the chapter deal- 
ing with appeals by the Government 
in criminal cases, for example, is 
both surprising and enlightening. In 
the four appendices the author has 
conveniently placed outlines of the 
Federal Rules of Civil and Criminal 
Procedure and Titles 28 and 18 of 
the United States Code. Finally, a 
detailed index facilitates matters for 
the reader. 

This good book has had the bene- 
fit of a long list of experts who read 
the manuscript before publication 
and offered suggestions. It is a 
“Guide” written by one with encyclo- 
pedic knowledge for the practicing 
lawyer who wants the shortest and 
quickest route to questions within 
this field of law. In writing this book, 
Mr. Fins has increased the already 
heavy debt of gratitude owed him 
by the profession for his labors in 
the field of state and federal pro- 
cedure. 


James P. EconomMos 
Chicago, Illinois 


Tine TO UNDERSTAND. By 
Emanuel R. Posnack. New York: 
Greenberg. 1950. $2.50. Pages 181. 

Ofttimes stimulating, sometimes 
revealing, at times puerile, and at 
other times bordering on the fan- 
tastic, lawyer Emanuel R. Posnack 
has composed a volume of undeni- 


able interest which merits more than 
a casual glance by members of the 
Bench and Bar. 

There should be no disagreement 
with his basic thesis that now is the 
“Time To Understand”—the time to 
understand the meanings of capital- 
ism and communism and.the various 
factors which form the foundation 
stones of the world-wide clash of 
ideologies. Communism cannot be 
fought with ignorance. A capitalism 
which would seek to employ fear 
and duress to influence men’s think- 
ing against communism would sow 
the seeds of its own capitulation to 
the totalitarianism which is synony- 
mous with that very communism. 


It is not enough to know and 
preach generally that American capi- 
talism represents good and Soviet 
communism represents evil. “It is 
one of the misfortunes of the law”, 
said Mr. Justice Holmes, “that ideas 
become encysted in phrases and 
thereafter for a long time cease to 
provoke further analysis.” The 
same may be said for political and 
economic concepts. “The average 
American shrinks with horror from 
an economic ideology about which 
he knows practically nothing—and 
yet which he realizes has been em- 
braced by two hundred million fel- 
low humans”, says the author. “We 
complain about Russia’s iron curtain 
and feel sorry for the helpless indoc- 
trinated Soviet citizens who have 
been taught to envisage American 
capitalism only as an ogre-like char- 
acter. Yet are not American citizens 
likewise to be blamed—and pitied— 
for accepting the wild-eyed Jack-the- 
Ripper characterization of Commu- 
nism without really knowing why?” 

But Author Posnack—who, inci- 
dentally, is a member of the Ameri 
can Bar Association—does much more 
than merely pose the problem. He 
first sets forth the various proposals 
which are embodied in the commu- 
nist concept and then explains ably 
and well (1) that the theories upon 
which the teachings of communism 
are based are untenable; (2) that the 
communists’ analysis of the funda- 
mental causes of the destitution of 
the masses is faulty; and (3) that the 


remedies proposed by the Commu- 
nists are not workable. 

Having accomplished this task, 
three pages of Time To Understand 
are devoted to a series of “Facts 
Showing Russian Trend toward Cap- 
italism”. This, in turn, is followed 
by a brief analysis of the space-time 
barriers which dominated Marxian 
thought and the assertion that Marx- 
ian philosophy has been outdated 
by the “Twin Technologies”. But 
more on this later. 

Both before and after defining 
these “Twin Technologies”—and 
presenting his solutions for the 
world’s ills—Author Posnack devotes 
much effort to a discussion of the 
American way and its defects. “If we 
are to champion democratic capital- 
ism”, he states, “we must examine it 
conscientiously and fairly in an at- 
tempt to discover its shortcomings.” 
There should be no complaint with 
this approach either, although there 
is bound to be some disagreement 
with the author’s economic analyses. 

Basically, Author Posnack is cor- 
rect. There are “two and a quarter 
billion humans, each with needs, de- 
sires, cravings, hopes, dreams, am- 
bitions—a market capable of absorb- 
ing a limitless output. . . The trouble 
is in the absurdly simple funda- 
mental fact that most of the two and 
a quarter billion potential custom- 
ers do not have the money to buy 
things they want. Because most 
of them do not have the opportunity 
to earn the money that they could 
earn if they were helped, permitted, 
or given a chance. . . In a word, the 
trouble is IDLENESS.” 

This situation is blamed on a 
series of “barriers” —the concept of 
sovereignty, the use (or nonuse) of 
land according to the desires of its 
proprietors, heavy taxation, tariffs, 
monopolies, low health levels, edu- 
cational insufficiencies etc. The 
N.A.M. and C.I.O. are bound to dis- 
agree as to their relative importance. 

The author’s solution? “(1) IL 
luminating the economic terrain of 
the world, and (2) rendering every 
portion of this illuminated world 





1. Holmes, J., dissenting in Hyde v. United 
Stotes, 225 U. S. 347, 384, 391. 
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accessible to man.” This would call 
for the full utilization of the so-called 


“Twin Technologies” of communi- 
cation and transportation in the 
form of a Global Statistical Service 
and a Global Transportation Au- 
thority. Fantastic? Mr. Posnack says 
“no”. There is, he argues, a strik- 
ing parallel between the work of 
the proposed Statistical Service and 
the distribution of economic infor- 
mation by the New York State De- 
partment of Commerce. The activi- 
ties of the International Union of 
Official Travel Organizations and 
the International Air Transport As- 
sociation, he states, are forward steps 
in the building of a comprehensive 
world-wide transportation system— 
a system which would provide ample 
highways to accommodate the men 
and goods needed for maximum pro- 
ductivity. However, despite all the 
arguments presented, the recom- 
mended solutions still convey a 
“Buck Rogers” atmosphere. 


World-wide solutions to world- 
wide economic ills must, of necessity, 
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consider the present conflict between 
East and West. Mr. Posnack has 
this to say: “The enlightenment of 
the public as to the constituent ele- 
ments not only of their own politico- 
economic creed, but also of that of 
others. . . [may] provide the much- 
sought-after common ground of re- 
conciliation between the American 
and Russian blocs. For it will show 
that the redness of the Soviet system 
is paling, that the system which we 
accept as our oWn has a definite pink- 
ish cast, and that there is a very 
noticeable convergence of the econo- 
mic paths of the U.S.S.R. and the 
US.A.”" 


And just as three pages are de- 
voted to “Facts Showing Russian 
Trend toward Capitalism”, so are 
three pages devoted to an “Outline 
of U. S. Trend toward Socialism”. 


relative to Soviet 
trends is certainly interesting and 
noteworthy—but that’s about all. 
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may be desirable, but there is a very 
serious question as to the desirability 
of conciliation at the expense of 
what has become to be known as the 
“American Way”. There has been 
a trend toward socialism, but that 
does not mean that the trend will be 
permitted to continue. Many of the 
best minds in the nation are fighting 
day and night to halt that trend. 
Mr. Posnack might well look else- 
where for his bases for conciliation. 

Unlike most books on or about 
economics, Time To Understand is 
certainly not dull. Many of the au- 
thor’s statements are revealing and 
many of his ideas are stimulating. 
The fact that the reader will dis- 
agree with many of his philosophies 
should make the book all the more 
interesting. As to the ultimate signi- 
ficance of the volume—or any volume 
touching upon economic problems 
and their solutions—one can only 
wonder about the reviews which 
greeted The Wealth of Nations and 
Das Kapital. 

ALBERT P. BLAUSTEIN 

Camp Rucker, Alabama 
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Frank E. 
HOLMAN 


* From the Ministry and by direc- 
tion of The Director of the Cabinet 
of the Government of France comes 
announcement of the high honor 
conferred on two former American 
Bar Association Presidents, Frank E. 
Holman and Jacob M. Lashly. The 
Cross of Chevalier of the Legion of 
Honor has been awarded HoLMAN 
and Lasuvy for their initiative in 
obtaining a substantial collection of 
American law books for presentation 
by the American Bar Association to 
the French Bar. 

In July of 1949 Hotman, as Presi- 
dent of the American Bar Associa- 
tion, and Lasuty, as Chairman of 
the Special Committee on Aid to 
Lawyers in the War Devastated 
Countries, journeyed to France and 
to Italy to present to the Bars of 
those nations modern American law 
libraries. Each library comprises 
approximately 600 volumes, selected 
with the view of covering in a prac- 








Jacob M. 
LASHLY 


through 
lishers. 


HoLMAN is Past President of the 


Seattle and Washington State Bar 
Associations and the American Bat 


Association. He is active in the 


American Bar Association as a mem- 
ber of the House of the Delegates, 
a member of the Board of Direc- 
tors American Bar Association En 
dowment, Advisory Counselor of 
the Committee on Peace and Law 
Through United Nations, and a 
member of the Committee on Scope 
and Correlation of Work. He is a 
member of the Armed Forces Ad 
visory Committee, a trustee of the 
School of Public Law and a mem 
ber of the American Society of In 
ternational Law. HOLMAN is senior 
partner of the Seattle law firm of 
Holman, Mickelwait, Marion, Prince 
and Black. 


LASHLY is Past President of the 
St. Louis Bar Association and of the 
American Bar Association. He is 
active in the American Bar Associa- 
tion as a member of the House of 
Delegates, President of the Board 
of Directors American Bar Associa 
tion Endowment, a member of the 
Special Regional 
Conventions. He is President of the 
Saint Louis Municipal Theatre Asso- 
ciation, and Vice President of the St. 


Committee on 


American law book pub- 


firm of Lashly, Lashly and Miller. 





Katharine Dixon 
AGAR 


* Katharine Dixon Agar, a member 
of the Chicago Bar, has been named 
Chicago’s “Woman of. Distinction” 
for 1951 by the Women’s Advertising 
Club of Chicago. 

The award was made by a com- 
mittee of three judges on the basis 
of a list of ten qualifications drawn 
up by the Women’s Advertising 
Club. The award was made at the 
final meeting of a “Women of Dis- 
tinction” course designed to resolve 
some of the problems common to 
both homemakers and career women. 

Mrs. Agar is the only woman mem- 
ber of one of Chicago’s larger law 
firms. In addition to her practice, 
she finds time to manage her home 
and to take part in many civic affairs. 

One of her chief interests is inter- 
national law and international rela- 
tions. She is trustee of the Library 
of International Relations, Chair- 
man of the International Relations 
Committee of the Illinois State Bar 
Association and Vice Chairman of 
the Committee on _ International 
Law of the Chicago Bar Association. 

Mrs. Agar was married and had 
a son before she began studying law. 
She began as a legal secretary, be- 
came a law clerk and finally entered 
the Chicago-Kent College of Law, 
attending classes at night and work- 
ing and managing her home through 
the day. 
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Her interests are by no means 
limited to the law: she works with 
the American Scandinavian Founda- 
tion, assisting that organization on 
immigration problems; she is a 
group leader of the 
Church and does volunteer work at 
Wesley Memorial Hospital and for 
the Red Cross. During the last war 


Presbyterian 


she was active in civil defense work. 
One of her interests is working with 
foreign exchange students at the 
University of Chicago. 

Mrs. Agar has one son, now a 
20-year-old private in the Army, 
presently stationed in the Far East. 


Carl 
MoFARLAND 





‘Underwood & Underwood 


® After twelve years of private prac- 
tice in the nation’s capital, Carl Mc- 
FARLAND returned March | to his 
native state to assume his duties as 
President of Montana State Univer- 
sity, a post he accepted late last year. 

McFar.Anp thus becomes the first 


Nominating Petitions 


Illinois 

® The undersigned hereby nominate 
John J. Yowell, of Chicago, for the 
office of State Delegate for and from 
the State of Illinois to be elected in 
1951 for a three-year term beginning 
at the adjournment of the 1951 An- 
nual Meeting: 


Harold L. Reeve, John C. Slade, 
Hugo M. Friend, Michael Feinberg, 
Ulysses S. Schwartz, Charles L. By- 
ron, Henry A. Gardner, Owen Rall, 
Edwin C. Austin, John C. Mac- 
Leish, Willard L. King, Guilford R. 
Windes, Norman K. Anderson, C. 
Lysle Smith, John R. Montgomery 
and Thomas B. Martineau, of Chi- 
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alumnus of the university to serve 
as its president. He received his 
LL.B. degree there in 1930. After 
being admitted to the Montana Bar, 
he went on to Harvard Law School, 
which awarded him the degree of 
S.J.D. in 1932. He received the hon- 
orary degree of LL.D. from Montana 
in 1949. 

He has had an active and useful 
role in the affairs of his country and 
his profession. After receiving his 
doctor’s degree at Harvard, he en- 
tered private practice in Helena, 
Montana, in 1932, going to Wash- 
ington the following year as Special 
Assistant to the Attorney General, 
Homer Cummings. He remained in 
the Department of Justice until 
1939, becoming Assistant Attorney 
General in 1937. 

His work in the field of adminis- 
trative law, particularly the services 
he rendered in guiding the perfect- 
ing and enactment of the Adminis- 
trative Procedure Act won for him 
the American Bar Association’s high- 
est honor, the Association’s Gold 
Medal, in 1946. 

McFartanp had already earned 
another high award given by the 
Association. In 1934, he was named 
the first winner of the Ross Prize 
Essay Contest for his paper entitled 
“Administrative Agencies in Govern- 


cago; 

Norman ]. Gundlach, Joseph H. 
Goldenhersh, Frank M. Rain, Josiah 
Whitnel, Stanford S. Meyer and 
Henry Driemeyer, of East St. Louis; 

Harold J]. Taylor, of Effingham; 

William W. Brady, of Elgin; 

William Zwanzig, of Ottawa. 
Mississippi 
® The undersigned hereby nominate 
John C. Satterfield, of Jackson, for 
the office of State Delegate for and 
from the State of Mississippi to be 
elected in 1951 for a three-year term 


beginning at the adjournment of the 
1951 Annual Meeting: 





ment and the Effect Thereon of 
Constitutional Limitations’. In 1941, 
he became chairman of the Associa- 
tion’s Special Committee on Admin- 
istrative Law, served several terms, 
and then became the first Chairman 
of the Section of Administrative Law 
in 1946. 

Since 1949, McFARLAND has been 
a member of the House of Delegates 
and of the National Conference of 
Lawyers and Certified Public Ac- 
countants. Until his appointment to 
the State University post, he was 
Visiting Lecturer in Law at the Uni- 
versity of Virginia. 

A long-time friend of Attorney 
General Cummings, he became a 
member of the firm of his former 
chief when he left the Department 
of Justice in 1939. 

The author of several books deal- 
ing with administrative law, the first 
was published by Harvard in 1934. 
He also collaborated with Mr. Cum- 
mings on Federal Justice, a full-scale 
history of the Attorney Generalship 
and the Department of Justice, in 
1937. Milk Marketing Under Federal 
Control was published in 1946, and 
a casebook on administrative law, 
written in collaboration with Chief 
Justice Arthur T. Vanderbilt, of 
New Jersey, appeared the following 
year. 


E. Cage Brewer, Jr., Edward C. 
Brewer and Chester H. Curtis, of 
Clarksdale; 

Dugas Shands, Charles B. Snow, 
Reynolds S. Cheney, Garner* W. 
Green, Sr., Garner W. Green, Jr., 
W. Calvin Wells III, Lemuel O. 
Smith, Jr., and Jack H. Ewing, of 
Jackson; 

A. S. Bozeman, Ben F. Cameron, 
E. L. Snow, J. A. Covington, Jr., 
Gibson Witherspoon, Lester E. Wills 
and R. E. Wilbourn, of Meridian; 


Phil Stone and Thomas R. Eth- 
ridge, of Oxford; 
R. J. Farley, of University; 
(Continued on page 394) 
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Views of Our Readers 








Wants To Deprive Reds 

of Constitutional Rights 

® In general, we can all agree with 
Mr. Wiener about “Thoughts That 
We Hate”, 37 A.B.A.]. 177, March, 
1951, but the exploration of the sub- 
ject carries us into the psychic and is 
correspondingly delicate and ab- 
struse. Hardly any of us would want 
to invade the privacy of thought, as 
such, unexpressed and unimple- 
mented, although I agree we can go 
further in that field in connection 
with naturalization or denaturaliza- 
tion than elsewhere. So long as we 
are not operating a pubiic institu- 
tion for the insane or distracted peo- 
ple of the world, I think we can lay 
down any test we choose for confer- 
ring citizenship on aliens. 

There is another area to which 
my thoughts have been more directed 
and I know that I am not alone, 
for the idea has been expressed many 
times. I refer to the asininity of 
extending the guarantees of individ- 
ual liberty to those who would tear 
up the very document in which those 
assurances are contained. We cer- 
tainly are as foolish as the ostrich 
to allow rascals to do everything in 
their power to destroy .republican 
government and then claim the bene- 
fits of the thing which they have not 
yet succeeded in disrupting. Is the 
Constitution a snubbing post to 
which we must stand hitched while 
skilful hands emasculate us? I would 
make short shrift of all that ilk, and, 
believe me, they will have more re- 
spect for us if we do. I propose the 
following amendment to the Con- 
stitution: 

No person, whether citizen, na- 
tional, or alien, who shall denounce 
the form of government provided by 
this Constitution or express by word 
or act preference for Communism or 
other kind of totalitarian or police 
government, or who shall participate 
in any political movement directed 


or encouraged from a foreign country, 
shall be entitled to any of the bene- 


fits or protections provided by this 
Constitution, except to the extent 
benefits or protections are provided 
by the Constitution or laws, as usually 
interpreted and enforced, of the coun- 
try or form of government for which 
such person has or does express pref- 
erence or of the country from which 
such political movement is directed 
or encouraged; and every such person 
may be investigated, arrested, held for 
trial, tried, convicted and punished 
as nearly as may be in accordance 
with the procedures commonly em- 
ployed in such foreign country or 
under such form of government for 
which such person has or does ex- 
press preference. Congress shall have 
power to implement this amendment 
by legislation which may provide for 
the apprehension, trial, and deporta- 
tion of any such person or persons 
to the country which so far as may be 
shall afford such person the form of 
government for which such person 
shall have expressed preference or the 
country from which his activities shall 
have been directed or encouraged. 
You see this is neither a harsh nor 
penal provision, for its gentle caress 
simply operates to waft him off to 
the land of his heart’s desire, and, 
therefore, constitutes the most benef- 
icent provision ever incorporated 
in our laws. You know, yourself, that 
just so soon as this amendment is 
ratified, 75,000 Communists in the 
United States will suddenly discover 
that they are not and never were in 
favor of Communism, but always 
had a passionate attachment to re- 
publican government and free, com- 
petitive enterprise. 
Henry W. Colt 


Riverside, California 


Agrees with Wiener 

on Communists 

® Frederick Bernays Wiener’s schol- 
arly dissent from Justice Holme’s 
dissent in United States v. Schwim- 
mer lends a spiritual strength to 
those Americans who believe that 
the very thought is dangerous and 
unlawful, which seeks to destroy our 
American way of life. He who would, 
by fair means or foul, uproot our 


ficulties in Europe today stem from 
tolerance of destructive, Communis- 
tic ideas. France herself cannot shake 
this viper from her breast. 

Mr. Wiener’s view, in plain garb, 
should be widely disseminated be- 
fore it is too late. 

Within our time we have wit- 
nessed a harmful upsurge of demand 
for the protection of minority rights 
and thoughts. Politicians have ex- 
ploited this field to the detriment 
of state’s rights. Mr. Wiener’s pro- 
found and independent thinking 
should set an example for others 
to follow during the difficult days 
ahead when America may be called 
upon to meet sinister forces with- 
out that are making headway from 
within. 

HERBERT U. FEIBELMAN 
Miami, Florida 


Student Subscriber 
Recalled to Service 


® Being a law student at the Uni- 
versity of Idaho, I subscribed to the 
Journat at the student rate. Because 
of recent world conditions, I have 
found myself back in the service— 
USAF. My question is whether I 
may continue to subscribe as a stu- 
dent to the JourRNAL, as I hope to 
continue my law after the war, but 
find a great deal of pleasure in keep- 
ing up with the profession now. . . . 
Pfc Joun W. G. NoccLe 
AF19382484 
The Journat has replied to PFC 
Noggle that he will continue to re- 
ceive his copies and that, instead of 
the student rate, there will be no 
charge. 


Dean Stimson 

Replies on Renvoi 

® In the March, 1951, issue of the 
JourNaL, Bernard S. Meyer criticizes 
me for rejecting: (1) the intention 
theory as to the law governing con- 
tracts and (2) the renvoi doctrine. 
I am convinced that the intention of 
the parties should not determine the 
law to which they are subject. A man 
who murdered his mother-in-law in 
Maryland would not be heard to 
defend on the ground that he in- 
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tended to be governed by the law 
of the Society Islands and that by 
that law there was no penalty for 
killing a mother-in-law. If the law 
of Maryland provided that gambling 
contracts were void and unenforce- 
able, a gambling contract made by 
the parties while they were there 
would be void. The intent of the par- 
ties shown by a provision that the 
Virginia law should govern should 
not prevail over the legislature’s in- 
tent to defeat their intent. So in Burr 
v. Beckler, 106 N.E. 206 (Ill. 1914), 
it was the intent of the Florida legis- 
lature to prevent the wife’s intent 
to be bound as a surety for her hus- 
band from being effective and the 
wife being in Florida when she 
signed was subject to that law. The 
parties’ intent should not be per- 
mitted to defeat the legislative in- 
tent. People are subject to the law 
of a state whether they like it or not. 
As Professor Beale said the intention 
theory “makes a legislative body of 
any two persons who choose to get 
together and contract”. “What Law 
Governs the Validity of a Contract?” 
23 Harv. L. Rev. 1, 260 (1909). Pro- 
fessor Geoffrey Cheshire, of Oxford 
University, has recently published a 
book attacking the intention theory. 
International Contracts, Jackson, 
Son and Company, Glasgow, 1948, 
and see Stimson, “Which Law 
Should Govern?” 24 Va. L. Rev. 
748, 864. 

The object of my proposed choice- 
of-law statute is to secure the same 
result in the forum as would be ob- 
tained in the place where the cause 
arose. This is also the object of the 
renvoi doctrine. The latter is, how- 
ever, unsound because it provides 
no way of co-ordinating the decisions 
of the courts at the place where the 
cause arose. It requires a forum 
which has applied sound principles 
to determine where the cause arose 
and the applicable law to abandon 
these principles because a court at 
the place thus selected would think 
the cause arose elsewhere. See Stim- 
son, “Which Law Should Govern?” 
24 Va. L. Rev. 748, 752-755. 


Epwarp S. STIMSON 


Moscow, Idaho 
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Disagrees with Mr. Palmer 

® Ben W. Palmer’s article entitled, 
“Totalitarian Democracy: Is Popular 
Sovereignty Becoming a Despot?” 
starts out with an attempt to define 
“big government” and leads the un- 
suspecting reader to believe that a 
criticism of this monster will follow. 
It does not. Mr. Palmer concedes 
the necessity for “big government” 
and attacks, instead, the rule of the 
majority in democratic governments. 

After summarizing the achieve- 
ments of democracy in an imposing 
list of battles won, he purports to 
approach “total truth” by revealing 
democracy as a grim “manifestation 
of power”. In these troublous times, 
this revelation is comforting to most 
of us, but Mr. Palmer seems afraid. 

He suggests that the majority may 
not always be right. This novel sug- 
gestion, with which we will readily 
agree, leads Mr. Palmer to two in- 
consistent lines of argument: First, 
he fears that majority rule and pub- 
lic opinion will result in a tyranny 
of error; and, second, he argues that 
the people (presumably the ma- 
jority) are being mastered rather 
than served by government. These 
two situations cannot readily coexist. 

The more elusive phase of Mr. 
Palmer’s article and the phase we 
find the most disturbing, appears in 
his frequent use of such terms as 
“total truth”, “just”, “wise”, “higher 
law”. 

Perhaps Mr. Palmer has been fa- 
vored with an insight into the mean- 
ing of such phrases denied to the 
rest of mankind by a whim of divine 
discrimination, but for our part we 
prefer to be ruled by Demos with 
all his capacity to err than by any 
sovereign who professes a grasp of 
“total truth”. 

The banishment of Aristides, the 
execution of Socrates, and the choice 
of Barabbas can be criticized fairly 
only by those who devoutly believe in 
“freedom for the thought we hate”. 

As we write this letter a few days 
before Easter, we wonder what Mr. 
Palmer’s position would be if the 
mob had not chosen Barabbas? 


Mary ELLEN KruG 
Seattle, Washington 





Answers T. A. Buhl 

® In his letter in the March issue, 
T. A. Buhl expresses surprise that 
there was not a prompt response to 
my “obviously biased” article on Jus- 
tice Holmes. He adds that since 
Westbrook Pegler has taken up the 
battle to demolish Holmes, I must 
be pleased by the progress made in 
that direction. 


Mr. Buhl has overlooked the fact 
that I made no attack on Holmes. 
On the contrary, I happily acknowl- 
edged his extraordinary personal 
qualities and I called him a “great 
and courageous judge”. My opposi- 
tion was not to Holmes, but to his 
philosophy. If Mr. Buhl wants to 
make an issue of that, all he has 
to do is to say how he stands on 
the following, which are tenets of 
Holmes’ philosophy: 


That there is no essential differ- 
ence between a man, a baboon and 
a grain of sand; that human rights 
are empty substrata that we invent 
to account for the fact of legal coer- 
cion; that it is true that a man will 
fight for his rights, but so will a 
dog fight for his bone; that the ulti- 
mate reality is force; that the best 
test of truth is the power of the 
thought to get itself accepted in the 
competition of the market; that 
when differences are deep-seated we 
try to kill the other man rather than 
let him have his way, but that is 
perfectly consistent with admitting 
that as far as appears his grounds 
are just as good as ours; that we 
never can prove we are awake, and 
by an act of faith we decide we are 
not God; that life is only function- 
ing and the only question as to 
whether it is worth living is whether 
we have enough of it; that man’s 
ideals have been drawn from war 
as women’s from motherhood; that 
in the development of a cogpus juris 
the ultimate question is what do the 
dominant forces in the community 
want and do they want it hard 
enough to disregard whatever inhibi- 
tions may stand in the way. 

These, not personalities, are the 
issues. If Mr. Buhl disagrees with 
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these propositions he is no more a 
Holmes disciple than I am. If he 
thinks these propositions are correct, 
I will not call him biased; I will call 
him wrong. There is a difference. 


Harovtp R. McKinNon 
San Francisco, California 


Likes Discussion 

of Natural Law 

® The two articles in your January 
issue, “The Natural Law: Scientific 
or Supernatural”, by Lawrence S. Ap- 
sey, and “Natural Law: Sense and 
Nonsense”, by Max C. Peterson, were 
most interesting. The continued dis- 
cussion of the natural law in your 
pages is of great value since it is a 
means of clarifying first principles. 
Philosophy, sometimes known as the 
science of first principles or ultimate 
causes, has a maxim that knowledge 
grows only by distinctions. May I sug- 
gest two distinctions with regard to 
the articles named above? 

Mr. Apsey suggests that a “panel 
of expert lawyers and scientists op- 
erating somewhat along the lines of 
the American Law Institute” under- 
take to apply the “scientific method” 
in order to formulate principles 
which can be accepted as expressions 
of the laws of nature. The laws of 
nature which are subject to investi- 
gation by the “scientific method” 
and which, as I take it, Mr. Apsey 
recommends for study by the panel 
of lawyers and scientists, are physical 
and psychological laws, whereas the 
natural law which has been discussed 
in prior articles in the JOURNAL is 
moral law. Physical law is a descrip- 
tion of how material things act under 
given circumstances. Psychological 
law is a description of the behavior 
of men, and sometimes animals, in 
response to psychological stimuli. 
Moral law is not a description but 
a rule, a statement not of how men 
act but of how they ought to act. 

The second distinction applies 
both to Mr. Apsey’s article and to Mr. 
Peterson's article. Mr. Apsey speaks 
of the “so-called moral laws of cus- 
tom and religion”. Mr. Peterson re- 
marks that the moral law “is the 
chief concern of religionists and 





philosophers, It is largely emotional 
and instinctive.” I believe the debate 
hitherto developed in your pages 
has generally limited the meaning of 
natural law to the rules of human 
conduct which can be discovered by 
human reason. In this sense the nat- 
ural law is a branch of philosophy 
and is to be distinguished from cus- 
tom, religion, emotion and instinct, 
although these are sometimes found 
to agree with natural law. 

Mr. Peterson in his article makes 
one further point which | think 
should be compared with conclusions 
drawn by earlier writers in the Jour- 
NAL. I refer to Mr. Peterson’s inter- 
esting suggestion that the natural law 
should be considered the conscience 
of the law. This it appears to me is 
almost the opposite of the more fa- 
miliar proposition that the natural 
law is a body of principles underly- 
ing and justifying positive law. Con- 
science I understand to be a faculty 
enabling us to reduce general prin- 
ciples of conduct to action, that is, 
to apply moral law to particular 
cases. In this sense the judiciary 
would be more aptly called the con- 
science of the law, whereas the prin- 
ciples of conduct included in the 
term “natural law’ should be com- 
pared to an unwritten constitution 
underlying the authority of the legis- 
lature; a constitution, not agreed on 
by men but imposed by the nature 
of men. 

I hope that the discussion of these 
matters will continue in the JOURNAL 
and that the areas of agreement 
therein will continue to broaden. 


ALBERT J. STEISS 
San Francisco, California 


The Natural Law and 
the Law of Expectation 
® I hope that Mr. Peterson will con- 
tinue to record the conversation of 
Webster Jones and Professor Pun- 
dit and that the Professor will dis- 
course on the law of expectation. 
When a small and friendly group 
of men organize an association for a 
specific purpose and place its man- 
agement in the hands of one or a 
few chosen individuals, these leaders 
are generally supplied with a charter 


which states the purpose of the or- 
ganization and the respective inter- 
ests of its members. It is further cus- 
tomary to supply them with a set of 
by-laws to guide them in their pro- 
cedures. However, so long as in their 
management they meet the expecta- 
tions of the associates, no one cares 
whether they are guided by the by- 
laws or not. As a matter of fact, the 
chief practical utility of the by-laws 
in many instances is merely a trap 
for the unsuccessful administrator 
which permits him to be judged and 
found guilty upon a technical point 
concerning which no one cares at all 
in order to oust him or punish him 
for having failed the expectations 
of his associates. 

In a small and simple society the 
expectations of the people are clear- 
ly understood. They are part of the 
daily habits of thought of each in- 
dividual in a community. 

As a society grows and expands, 
the clear expectation of the society 
as a whole is more difficult to ascer- 
tain. It tends to break up into groups 
of particular interests, and the ex- 
pectations war with one another. 
Those whose expectations are sus- 
tained by the law are undoubtedly 
supported by the doctrine of natural 
law. Those whose expectations are 
defeated or cruelly modified by the 
law are doubtless the victims of posi- 
tive law. 

In the case of prohibition the nat- 
uralists soundly defeated the posi- 
tivists. In the case of price fixing 
by the government—the minimum 
wage provisions of the Fair Labor 
Standards Act, for example—the 
positivists have whipped the nat- 
uralists, Or was it vice versa? 

The natural law, no doubt, 
achieves its highest expectations 
when the rules of conduct enforced 
by the state accord to every man 
freedom of opportunity and self-ex- 
pression and hold him responsible 
to his fellow men for any injury 
which he may do them in the use of 
that freedom. In going beyond that 
purpose, the law has failed to justify 
itself in every age and every society. 

Murray T. Quicc 
New York, New York 
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Congress and Television: A Dissenting Opinion 


# During the two weeks preceding 
Easter, the Senate’s Special Commit- 
tee To Investigate Organized Crime 
in Interstate Commerce became the 
most spectacularly successful at- 
traction in the history of television. 
Congressmen, newspaper columnists, 
professors and clergymen expressed 
themselves 
television as a force for public en- 
lightenment and earnestly explored 
the implications of the new medium 
for popular government. Variety, 
the weekly newspaper of show busi- 
ness, covered the story from another 
point of view under the headline 
“Kukla, Frank [Costello] and Ke- 


fauver’”’. 


with enthusiasm about 


If one had been asked to nominate 
a congressional investigating group 
for national television prominence, 
he could not have made a better 
choice than Senator Estes Kefauver 
and his Senate Crime Committee. 
In many respects the Crime Commit- 
tee’s performance was a model of 
sound legislative investigation prac- 
tice. The investigation proceeded on 
the basis of painstaking research by 
unusually competent counsel and 
staff. Rumors and suspicions were 
examined and sifted at committee 
executive sessions before witnesses 
were summoned to appear at the 
broadcast and televised public hear- 
ings. A conscientious effort was made 
to keep out of the record the names 
of any persons against whom un- 
substantiated charges might have 
been made. Reluctant witnesses were 
afforded the assistance of counsel and 
treated with exceptional courtesy, 
particularly by Chairman Kefauver 
himself. All in all, the televised 


hearings in New York City have had 
so powerful and wholesome an in- 
fluence on public interest in local 
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government and law administration 
that it is almost ungrateful for a 
New Yorker to express any second 
thoughts and doubts about the com- 
mittee’s use of television as a means 
of public education on the connec- 
tions between organized crime and 
local politics. 


Television Spotlights Shortcomings 
in Legislative Investigation Practice 
Lawyers have been uneasy all along 
about the unavailability of basic 
procedural safeguards to witnesses 
before congressional investigating 
committees and to persons charged 
with corruption, disloyalty or other 
wrongdoing at investigating commit- 
tee public hearings. But it has been 
difficult to suggest workable proced- 
ural correctives. Full rights of cross- 
examination and complete oppor- 
tunity to present counter evidence 
could not be afforded without im- 
possible prolongation of committee 
proceedings and likely frustration of 
the whole device of legislative inves- 
tigation. Short of these traditional 
safeguards, what procedural measures 
can give the substance of protection 
to persons unjustly accused at com- 
mittee hearings? None of the pro- 
cedural codes so far suggested for in- 
vestigating committees provides very 
much by way of a realistic answer. 
Most of us, to date, have tended to 
weigh the experienced public gains 
from thorough-going legislative in- 
vestigation against the accompanying 
injury to individual reputations and 
to conclude that this is another of the 
unhappy situations where the public 
interest must override occasional in- 
justice to individuals. 

The glare of television now mag- 
nifies and dramatizes the procedural 
shortcomings inevitable in the proc- 


ess of legislative investigation as no 
scholarly study has ever been able to 
do. If several million television view- 
ers see and hear a politician, a busi- 
nessman or a movie actor subjected 
to searching interrogation, without 
ever having an opportunity to cross- 
examine his accusers or offer evidence 
in his own support, that man will 
stand convicted, or at least seriously 
compromised, in the public mind, 
whatever the later formal findings 
may be. 

The present writer would be the 
last man in the world to suggest 
putting a procedural strait-jacket on 
congressional investigating commit- 
tees. Wise legislation is impossible 
unless the law makers are granted 
broad latitude in getting at the ne- 
cessary facts. But the fact basis for 
legislative decision does not have 
to be gathered over a nation-wide 
television hook-up. If an investiga- 
ting committee decides to put one ol 
its public hearings on television, it 
should be willing, as a matter of 
essential fairness, to extend to “un- 
friendly witnesses”, and to persons 
accused at the televised hearings, 
measures of procedural protection 
very considerably beyond those avail- 
able at its regular, untelevised hear- 
ings. It is a safe guess that these 
considerations were all present in the 
mind of Senator Kefauver and in- 
fluenced him both in his judicious 
conduct of the televised hearings and 
in his expression of opposition to an 
indefinite continuation of the au- 
thority of the Crime Committee. 


Dangers Seen in Proposals for 

Televising Congressional Proceedings 
The unparalleled reception of the 
Crime Committee’s appearance on 
television means, of course, that other 
congressional investigating commit- 
tees will shortly follow the Kefauver 
precedent and make their bids for 
the attention of the television public. 
Apart from the matter of procedural 
fairness touched upon in the preced- 
ing paragraphs, there is ground for 
concern as to the effect of this cer- 
tain development on the conduct of 
legislative inquiries generally. Sub 
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jects of investigation likely to com- 
mand the attention of the television 
public are not necessarily the investi- 
gative subjects of greatest value for 
practical law making. The addition 
of the television factor may increase 
the competition among members of 
Congress for places on widely pub- 
licized investigating committees and 
make a good many Congressmen less 
willing to devote themselves to the 
arduous and unspectacular duties 
which must be performed if federal 
legislative business is to be done efh- 
ciently and effectively. 

Most worrisome of all the develop- 
ments stemming from the Crime 
Committee’s smash hit on television 
is the suggestion already made by 
several otherwise sensible members 
of Congress that all congressional 





proceedings, including discussions on 
the floor of the House and Senate 
and the hearings of standing com- 
mittees, be made available for tele- 
cast. The effects such a move would 
have on the work of Congress are 
almost too dreadful to contemplate. 
The “independent” and the free- 
wheeling orator would be exalted in 
the public mind far above the con- 
scientious participant in practical 
committee decisions. Debates on the 
floor would be characterized by con- 
stant irrelevancies, particularly by 
pleas of sectional interest designed 
for the edification of television view- 
ers in the speaker's home district 
or state. 

Congress in session could not be 
‘a popular television attraction un- 
less its proceedings were spiced up, 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Tax on Sale of Growing Crops 


® Customarily, burning issues in 
the field of taxation have involved 
businesses engaged in manufacturing 
and commercial enterprises. Recent- 
ly, the farmers have been drawn 
into battle with the Treasury De- 
partment. The farmers, like other 
taxpayers, have been striving for 
favorable capital gains tax treatment 
in certain situations with respect to 
sales of livestock or produce. 

With respect to livestock, the 
struggle has revolved about “culls” 
from a breeding or dairy herd. It 
appears that the farmers may have 
won the battle. Albright v. United 
States, 173 F. (2d) 339 (8th Cir., 
1949) ; United States v. Bennett, 186 
F. (2d) 407, (5th Cir., 1951); 
Fawn Lake Ranch Co., 12 T.C..1139 
(Nonacq.) . 

With respect to produce, the out- 


come is very much in doubt with the 
odds perhaps favoring the Treasury 
Department. The typical case has 
concerned an owner of an orange 
grove who sells his entire grove, in- 
cluding land, trees and the growing 
fruit. 

In the leading case of Ernest A. 
Watson, 15 T.C. No. 104 (Decem- 
ber 7, 1950), the taxpayer owned 
a one-third interest in a California 
ranch, consisting of a 110-acre navel 
orange grove and a five-acre peach 
orchard. The ranch, with all equip- 
ment and improvements, was listed 
for sale in May or June, 1944, and 
was finally sold on September 1, 1944, 
for a lump sum of $197,100. At the 
time of sale, the oranges on the trees 
had become “set” but were not ma- 
ture; the picking season did not 
begin until November. There was 


and that spicing would require the 
amendment or suspension of House 
and Senate rules developed over 
many years of parliamentary experi- 
ence for the orderly expedition of 
legislative business. If this parade of 
horrors be insufficient, what of the 
consequences of introducing televi- 
sion cameras at the informal but 
workmanlike hearings of the good 
House and Senate standing commit- 
tees? An occasional telecast of a typi- 
cal committee hearing or floor debate 
would undoubtedly serve a useful 
purpose by way of public education, 
but it is devoutly to be hoped that 
representative government will be 
left to fulfill its constitutional pur- 
pose without the accommodations 
necessary to make it a lively tele- 
vision show. 


evidence that the purchaser had tak- 
en into consideration anticipated 
proceeds from the growing orange 
crop. 

The taxpayer reported the entire 
gain on the sale as capital gain, 
but the Commissioner allocated an 
amount of the proceeds to the grow- 
ing oranges and determined that 
amount to be taxable as ordinary 
income. 

The Tax Court held that the 
amount of sale proceeds which it 
determined to be allocable to the 
growing crop constituted ordinary 
income and not capital gain. The 
taxpayer had argued that the pro- 
ceeds of the sale of the growing 
oranges were to be treated as capital 
gains under Section 117(j) of the 
Code, since the growing oranges 
were, under California law, real 
property used in the trade or busi- 
ness. The Tax Court refused to re- 
gard California property law as con- 
trolling, for “it is the purpose for 
which the property is acquired or 
held or the use to which it is put 
that supplies the answer”. It found 
that the growing oranges were “prop- 
erty held by the taxpayer primarily 
for sale to customers in the ordinary 
course of his trade or business”, and 
so were excluded from capital gains 
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treatment under Section 117(j). ‘This 
conclusion was based upon the fact 
that the parties had taken separately 
into consideration the value of the 
growing oranges and upon the gen- 
eral regard by farmers and fruit 
growers of growing crops as some- 
thing apart from the land itself. 

On the basis of testimony at 
the hearing by experts and others, 
the Tax Court allocated $40,000 
of the sale proceeds to the growing 
orange crop. 

Judge Black, by Judge 
Harron, dissented. They agreed that 
state law did not govern the matter, 
and they acquiesced in the validity 
of the allocation. However, they 
believed that unmatured growing 
oranges were never held by the tax- 


joined 


payer primarily for sale to custom- 
ers in the ordinary course of trade 
or business. Only matured oranges 
were so held. To this, the majority 
answered that it makes no differ- 
ence at what stage of development 
the crop is sold where the crop is 


Nominating Petitions 
(Continued from page 388) 


Billy H. Quin, A. J. Brunini, Frank 
E. Everett, Jr., and John B. Brunini, 
of Vicksburg. 


New Jersey 


« The undersigned hereby nominate 
Merritt Lane, Jr., of Newark, for the 
office of State Delegate for and from 
the State of New Jersey to be elected 
in 1951 for a three-year term be- 
ginning at the adjournment of the 
1951 Annual Meeting: 

Adrian M. Unger, Robert G. Leff, 
Jerome C. Eisenberg, Harry G. Co- 
hen, Abram H. Cornish, Emanuel P. 
Scheck, Robert L. Hood, William J. 
Egan, James E. Fagan, Murray G. 
Simon, Francis E. P. McCarter, Ar- 
thur C. Hensler, Jr., Milton H. Stern, 
Fred G. Stickel, Jr., Joseph C. Paul, 
Milton M. Unger, Alan V. Lowen- 
stein, Nathaniel H. Kessler, Samuel 
I. Kessler, Philip Klein, Harry Wal- 
burg, William H. D. Cox, Samuel 
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customarily held for eventual sale; 
the majority distinguished the case 
of crops which are held for process- 
ing or for producing other commodi- 
ties, as in the case of corn grown for 
feeding animals. 

The same result was reached by 
the Tax Court in the case of the 
sale of a Kansas farm on which there 
was growing wheat. Thomas J. Mc- 
Coy, 15 T. C. No. 106 (December 12, 
1950). Further Tax Court decisions 
dealing with the sale of groves bear- 
ing unripe fruit have followed the 
Watson decision. Louise Owen, 9 
T.C.M.—(December 12, 1950); Harry 


L. Miller, 10 T.C.M.—(March 9, 
1951). 
The contrary conclusion was 


reached by a Florida district court 


in Irrgang v. Fahs, 94 F. Supp. 206 
(S. D. Fla., 1950). The Court held 
that (1) the entire property sold 
was “property used in the trade or 
business”; (2) the entire property 
was “real property”, under Florida 
law and so under the Code; (3) the 


S. Saiber, Joseph H. Stamler and 
Harold M. Kain, of Newark. 


New Jersey 


® The undersigned hereby nomi- 
nate Sylvester C. Smith, Jr., of New- 
ark, for the office of State Delegate 
for and from the State of New Jersey 
to be elected in 1951 for a three-year 
term beginning at the adjournment 
of the 1951 Annual Meeting: 

Allen B. Endicott, Jr., Maurice Y. 
Cole, Alexander Hartis, William H. 
Montgomery and Saul W. Arkus, of 
Atlantic City; 

Bernard M. Shanley, of Bernards- 
ville; 

Edward T. Curry, of Camden; 

Philip R. Gerbhardt, of Clinton; 

John A. Christie, George Winne 
and Milton T. Lasher, of Hacken- 
sack; 

G. Arthur Bolte, of Linwood; 

Lionel P. Kristeller, Morris M. 


Schnitzer, Saul J. Zucker, John H. 
Yauch, Jr., and William Jj. Brennan, 
Jr., of Newark; 


entire property was held for six 
months; (4) none of the property 
was includable in taxpayer's inven- 
tory; and (5) none of the property 
was held primarily for sale to cus- 
tomers. On the latter point, the 
judge observed that taxpayer’s busi- 
ness consisted of holding land, citrus 
fruit trees and citrus fruit thereon 
for the purpose of growing such 
fruit till maturity and then selling 
it. He found support in Butler Con- 
solidated Coal Company, 6 T. C. 
183. Incidentally, he stated that tax- 
payer had sold a business for a lump 
sum and had not made any separate 


sale of the fruit on the trees. 


The Government has appealed 
the Jrrgang decision to the Fifth 
Circuit, while the taxpayer has ap- 
pealed the McCoy decision to the 
Tenth Circuit and the Owen deci- 
to the Fifth Circuit. If the 
courts continue to split on this mat- 
ter, the Supreme Court may have to 
give the final word. 


sion 


Arthur S. Corbin, Ralph A. Cor- 
bin, Victor Greenburg and ‘Thomas 
E. Duffy, of Passaic; 

Arthur J. Sills and 
Haney, of Perth Amboy; 

Emma E. Dillon, of Trenton; 

Robert S. Snevily, of Westfield. 


James P. 


Utah 


*" The undersigned hereby nomi- 
nate D. A. Skeen, of Salt Lake City, 
to fill the vacancy in the office of 
State Delegate for and from the State 
of Utah: 

Junius S. Romney, Benjamin 
Spence, W. Q. Van Cott, S$. N. Corn- 
wall, Golden W. Robbins, George 
M. Cannon, Wood R. Worsley, Jos- 
eph S. Jones, Edward F. Richards, 
John W. Lowe, Preston Harris, Irwin 
Clawson, Earl D. Tanner, A. U. 
Miner, Robert M. Yeates, Perris S. 
Jensen, Elias L. Day, Harry D. Pugs- 
ley, Fred H. Evans, Dean F. Brayton, 
Harley W. Gustin, Althol Rawlins, 
Dan B. Shields, H. VanDam and 
Glenn C. Hanni, of Salt Lake City. 
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Richard H. Bowerman, Secretary and Editor-in-Charge, New Haven, Connecticut 








The Atlanta Regional Convention 


® The elements of a regional con- 
vention are closely related and one 
section cannot attain great success 
except as part of the whole. This 
principle applies more strongly to 
Regional Conventions at present 
than to annual or mid-winter meet- 
ings. The reason is that most of the 
Sections of the Association have de- 
veloped a fairly standard pattern 
of procedure and delegation of 
duties for the traditional meetings, 
whereas the present scheme of re- 
gional conventions is sufficiently new 
to require creative planning and a 
great deal of coordination in de- 
veloping each aspect. 

In every large social effort the 
initiative in setting and maintain- 
ing standards must come from the 
top. The Atlanta convention was 
quite fortunate in this regard, not 
merely because Burt J. Thompson, 
of Forest City, Iowa, was so able a 
field marshal, but also because E. 
Smythe Gambrell, of Atlanta, was 
so able a general. At least three 
months prior to the convention, all 
inajor committee assignments had 
been made and a tentative program 
had been prepared, with acceptances 
obtained from a number of speak- 
ers. It is not too much to say that 
early preparation is the sine qua non 
of success for a regional convention. 

The JBC committee for the At- 
lanta Regional Convention included 
one or two members representing 
each of the seven states involved. It 
came about that two members were 
named from several states, because 
both C. Baxter Jones; Jr., of Atlan- 
ta, and the JBC National Chairman, 
Charles H. Burton, of Washington, 
D. C., were each asked for sugges- 
tions as to delegates. Of course no 
harm whatever was done by this 
duplication, but for purposes of fu- 


ture planning it is suggested that re- 
sponsibility be centered in the [BC 
member who is to handle the con- 
vention. 

As in the case of the other sched- 
uled regional conventions, the terri- 
tory of the states involved in the At- 
lanta convention extended through 
two different judicial circuits, the 
Fourth and the Fifth. Inasmuch as 
the convention was being held in 
the Fifth, the Junior Bar Council 
representative for that circuit was 
named chairman of the JBC com 
mittee for the convention, and the 
council representative from _ the 
Fourth Circuit was named vice chair- 
man. This arrangement worked out 
well, producing the required co-or- 
dination between the two circuits. 

One of the primary responsibili- 
ties of the members of the Junior 
Bar Committee was to help obtain 
attendance at the convention. For 
this reason, although letters had 
gone out to lawyers in the affected 
states from the President of the As- 
sociation and from the General 
Chairman of the convention, addi- 
tional letters were sent out to the 
JBC members of each state by a 
member of the committee from that 
state. These letters contained the ba- 
sic data relating to when and where 
the convention would be held, to- 
gether with an outline of the pro- 
gram scheduled for the JBC Section 
Meeting at the convention. 

Despite the program of letter writ- 
ing outlined above, Junior Bar at- 
tendance at the Regional Convention 
in Atlanta was disappointing so far 
as numbers are concerned. At least 
one or two representatives came from 
each state and a larger number of 
others came from two or three states, 
but in general the Junior Bar at- 
tendance at the convention was com- 


C. BAXTER JONES, Jr. 





posed of those who had some official 
connection with the conference. One 
apparent reason for this was that 
the meeting was held only a week 
prior to March 15, and a great many 
lawyers were involved with tax mat- 
ters. In addition, many younger law- 
yers lack the financial means to 
travel to conventions out of their 
own state. Altogether, the number 
of Junior Bar members attending 
the convention ran slightly less than 
fifty. This number, though small, is 
by no means discouraging. It is 
somewhat larger than the number 
of younger lawyers from these same 
seven states who normally attend the 
Annual Meetings. 

Aside from the matter of promot- 
ing attendance, the Junior Bar Com- 
mittee had two other duties. One 
was to develop a Section program 
for the morning of Saturday, March 
10. The other was to look into the 
question of entertainment, with the 
possibility of having a Junior Bar 
dance. It turned out that each of 
these was dependent on the other 
activities of the convention. 

\ section program was developed 
with the general idea of accomplish- 
ing two objectives: (1) explaining’ 
the organization and purposes of the 
Junior Bar Conference and (2) com- 
pleting specific committee appoint- 
ments and following up on specific 
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activities and functions within the 
seven states involved. To this end, 
the JBC National Chairman and 
Vice Chairman attended and out- 
lined the organization and purposes 
of the Conference in a general way. 
Several committee heads attended 
and explained the functions of their 
committees. The program was pre- 
sented as planned. . 

Some of the Junior Bar members 
who attended the convention, how- 
ever, could not be present at the 
Junior Bar Section meeting because 
other American Bar Association 
Sections were holding their meetings 
at the same time. Several of the 
Sections had speakers of outstanding 
reputation on very timely subjects. 
At future regional conventions, if 
any way can be devised of doing it, 
it is advisable that Junior Bar Sec- 


tion meetings be scheduled at a time 
when this kind of conflict will not 
exist. 

Texas and Louisiana, which were 
not included in the Atlanta conven- 
tion area, were requested to send 
delegates to meet Saturday afternoon 
with delegates from the other states 
of the Fifth Circuit. This meeting 
was held successfully as planned. 

From the entertainment stand- 
point, it finally proved to be im- 
practicable to hold a Junior Bar 
dance. The night originally assigned 
on a tentative basis for the dance 
was also the night of the banquet. 
It was first thought that the dance 
could follow the banquet. However, 
it developed that the banquet would 
run over until about 10:00 o'clock; 
and then some two or three weeks 
before the convention, it was decided 


to follow the banquet with a motion 
picture, The Magnificent Yankee, 
depicting part of the life of Mr. 
Justice Oliver Wendell Holmes. The 
picture lasted until about 11:30 p.m. 

The convention brought together 
Junior Bar leaders from a more or 
less homogeneous area, and was pro- 
ductive of fellowship and mutual 
education; it helped in the specific 
completion of personnel require- 
ments and assignments of duties for 
several of the committees within the 
states affected; and it made the law- 
yers of the area more conscious of 
the existence and purposes of the 
American Bar Association. Any com- 
ment above with regard to particular 
defects or problems has been made 
solely in an effort to help in the 
planning of future conventions as 
to those particular details. 


Notice to Members of Junior Bar Conference 


of Elections of Officers and Members of Council 


® Notice is hereby given that at the Annual Meeting 
of the Junior Bar Conference, to be held in New York, 
New York, September 17, 18, and 19, 1951, there will 
be elected a Chairman, Vice Chairman and Secretary, 
each for a term of one year, a Member of the Ex- 
ecutive Council from each of the First, Third, Fifth, 
Seventh, and Ninth Federal Judicial Circuits and the 
District of Columbia, and a Member-at-Large from the 
Fifth and Eighth Circuits, each for a term of two years. 
Additionally, there will be a special election for Mem- 
ber-at-Large of the Executive Council from the Ninth 
and Tenth Circuits for the term of one year. 

Pursuant to Section 4(B) of Article IV of the By-Laws, 
and the provisions of the Manual with respect to the 
new election procedure, notice is hereby given that 
members of the Junior Bar Conference may nominate 
candidates for the office of Chairman, Vice Chairman 
and Secretary, and for the office of Member of the 
Council from their respective Districts, by written pe- 
tition, in each case, specifying the name of the person 
nominated and the office for which nominated, contain- 
ing the name of at least twenty endorsers, which in the 
case of a Member of the Council must all be residents 
of the District of the person nominated. The petition 
shall state briefly a biographical sketch of the back- 
ground and qualifications of the candidate. A petition 
to be considered shall be submitted to the Chairman, 
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Charles H. Burton, Munsey Building, Washington, 
D. C., not later than June 15, 1951. The Chairman 
shall cause to be published in the July issue of The 
Young Lawyer, the name and address, and, if possible, 
the brief biographical sketch of each person for whorn 
a petition for the office of Chairman, Vice Chairman or 
Secretary, has been submitted, designating, in each in- 
stance, the office for which each petition has thus been 
submitted. 

At the first session of the Annual Meeting, the Chair- 
man shall appoint a Nominating Committee in the 
manner specified in the Manual regarding the new 
election procedure. The atteation of the Members of 
the Council and State Chainiuen is specifically called 
to this portion of the Manual, in order that its provi- 
sions might be carried out in as democratic a manner 
as possible. At such first session the Chairman of the 
Conference shall deliver to the Chairman of the Nomi- 
nating Committee all petitions submitted pursuant to 
this notice. 

The Nominating Committee shall not nominate for 
the position of Chairman, Vice Chairman or Secretary, 
any person for whom a petition has not been submitted 
as herein provided, except that this provision shall not 
apply where no petition has been submitted on behalf of 
anyone in connection with the office in question. If 
a petition has been submitted on behalf of anyone for 
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the position of Chairman, Vice Chairman or Secretary, 
such person may be nominated by the Nominating Com- 
mittee for any of such offices, or as a Member of the 
Council for the particular Circuit or District of that 
candidate. 

The Nominating Committee shall consider the candi- 
dates proposed by each of said petitions, and, in the case 
of nominees as Members of the Council, shall receive 
the names of other candidates, and shall report its Coun- 
cil nominees at the same time and place and in the same 
manner that it reports the nominations for the officers 
of the Conference. Other nominations for the Council 
may be made from the floor following the report of the 
Nominating Committee, as may other nominations also 
be made for the offices of Chairman, Vice Chairman or 
Secretary. 

The election of the Members of the Council shall take 
place at the same time and place, and in the same man- 
ner, as the election of officers, immediately following 
the conclusion of the second general session of the An- 
nual Meeting, and shall be by written ballot. 

The terms of office of the officers and the Member-of- 
the-Council-at-Large from the Ninth and Tenth Cir- 
cuits shall begin on January 1, 1952, and shall continue 
until December 31, 1952, or until their successors shall 


Inter-American 
Bar Association 
(Continued from page 363) 
and uniformity of powers of attorney 
in international trade. 

Legal problems involved in the 
regulation of foreign corporations 
and their afhliates. 


Consideration of proposed inter- wncik 
national agreements limiting liabil- 
ity of the maritime carrier. 

Consideration of the draft uniform 
law on trusts by Dr. Ricardo J. Al- 
faro, of Panama. 

Liability of air carriers under the 
laws of the American republics: a 
comparative study, 

Legal principles involved in the law. 
punishment and rehabilitation of the 


and conclusions. the law faculty 






America: a comparative study. 


tels and restraints of trade. 
Systems of law school examinations beach, a reception at the Supreme 

in America: a comparative study. 
Efforts to secure a Spanish transla- 

tion of the “Restatement of the 


Methods of collaboration of junior 
lawyers in national and international 
professional organizations. 

Consideration of status of legal 
profession in America and form of 
oath for lawyers. 

Developments in the control ol 
the unauthorized practice of the 


Particular interest is taken in the 
habitual criminal, especially with re- meeting of the professors from the 
spect to theft. American experience law schools throughout America at 


Notice to Members of Junior Bar Conference 


have been elected and qualified, and the terms of office 
of Council Members from the First, Third, Fifth, 
Seventh and Ninth Federal Judicial Circuits and the 
District of Columbia, and of the Member-at-Large from 
the Fifth and Eighth Circuits, shall begin on January 
1, 1952, and shall continue until December 31, 1953, 
or until their successors shall have been elected and 
qualified. 

No person shall be elected as an officer or Member 
of the Council if he will, during his term of office, be- 
come igeligible for membership in the Conference. The 
membership of a Member of the Conference shall termi- 
nate at the end of the calendar year within which the 
member attains the age of thirty-six years, or upon his 
ceasing, prior to that time, to be a member of the Ameri- 
can Bar Association. A person elected as a Member of 
the Council shall be, at the time of his nomination, a 
resident of the Council District for which he is chosen. 
No person shall be eligible for election as a Member of 
the Executive Council if he is then a member of the 
Council, and has been such a member for a period of 
three consecutive years or more. 


RicHARD H. BowERMAN 


Secretary, Junior Bar Conference 


will include a concert at the Official 


Developments in the laws of car- Theater and Broadcasting Station, 


a trip on Sunday to Punta del Este 


Court of Justice, a dance at the Club 
Uruguay and a closing creole lunch- 
eon with local dances, songs and simi- 
lar entertainment. Advice has also 
been received that the delegates will 
be entertained unofficially by the 
lawyers of Buenos Aires on Monday 
and Tuesday, November 27 and 28 
at several functions arranged in their 
honor. 


The President of the Colegio de 
\bogados del Uruguay, Dr. Eduardo 
J. Couture, who is also president 
of the Inter-American Bar Associa- 
tion, is an outstanding scholar who 
has been recognized by invitations to 


bios oO , ses 3 aw sc 5 i 
ee Baiversite. nduct courses at law schools in 


Consideration of recent measures This group will discuss questions Havana, Mexico City and Paris as 
adopted or proposed in the field of _ relating to legal education including well as in his own University at 


double taxation in America. 


bar examinations, courses of study, Montevideo. He has written numer- 


Legal problems arising from exchange of students, credits for us authoritative books and articles. 
strikes; also collective bargaining work done at other law schools inthe His record assures the delegates of 


contracts. 


Americas and similar problems. 
Import and export controls in Social events 


an interesting and successful confer- 
the conference ence. 
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Criminat LAW—“A_ Problem 
of First Degree Murder: Fisher v. 
United States”: Professor Edwin R. 
Keedy in the December, 1950, issue 
of University of Pennsylvania Law 
Review (Vol. 99—No. 3; pages 267- 
292) writes an interesting analysis of 
a rather well-known murder convic- 
tion, ultimately upheld by the 
United States Supreme Court, in the 
light of the question whether mental 
disease, which admittedly does not 
in and of itself relieve the defendant 
from responsibility, may nevertheless 
be considered in determining if all 
mental requirements of first degree 
murder have been established. In 
the evidence adduced at the trial, in 
the trial court’s instructions and in 
the applicable statute of the District 
of Columbia, the Fisher case posed 
this question squarely. Relying 
heavily on analogy to the intoxica- 
tion cases, the author concludes that 
“when the problem of the Fisher 
case again arises a correct solution 
can be expected if the judges will not 
try to be amateur psychiatrists but 
will reason as lawyers, applying the 
requirements of the statute to the 
the particular case”. 
Pennsy!l- 


evidence of 
(Address: University of 
vania Law Review, Law School, Uni- 
versity of Pennsylvania, Philadel- 
phia 4, Pa.; price for a single copy: 
$1.00.) 


Drarrinc—“insurance and the 
Will’: In the March issue of Trusts 
and Estates (Vol. 90—No. 3; pages 
166-167) Stuart A. Monroe deals 
with the coordination betweeri instru- 
ments controlling the disposition of 
property and the life insurance pro- 
gram in achieving maximum effec- 
tiveness for the client’s objectives. 
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Dividing the area of integration be- 
tween the will and the policies into 
two main segments, those dealing 
with distribution and those dealing 
with powers, the author covers such 
matters as use of principal to aug- 
ment income; source of tax pay- 
ments; continuation of premiums on 
insurance on life of others; distribu- 
tion of corpus at fixed ages; qualifi- 
cation for marital deduction; buy- 
and-sell agreements; and simulta- 
neous death provisions. (Address: 
Trusts and Estates, 50 East 42nd 
Street, New York 17, N. Y.; price 
for a single copy: 60 cents.) 


- 
Eviwence — “Cross-Examination 
of Neuropsychiatric Testimony in 
Personal Injury Cases” by Hubert 
Winston Smith, in the December 
issue of Vanderbilt Law Review 
(Vol. 4—No. 1; pages 1-62) is a re- 
vised version of a talk given before 
the Workmen’s Compensation and 
Casualty Insurance Round Tables of 
the American 
September. The author, a graduate 
of Harvard Law School and Harvard 
Medical School and Director of the 
Law-Science Program at Tulane Uni- 
versity, makes use of his unusual 
training to discuss strategic consider- 
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ations in the cross-examination of 
alleged neuropsychiatric disability. 
He lays down certain general prin- 
ciples for cross-examination and then 
considers individually claims based 
on head injury, injury to peripheral 
nerves or the spinal cord, traumatic 
neuroses, injury allegedly due to 
psychic stimuli, presence and degree 
of pain, malingering and psychologi- 
cal testimony. (Address: Vanderbilt 
Law Review, Vanderbilt University 
School of Law, Nashville 4, Tenn.; 
price for a single copy: $1.50.) 


Feperar TAXATION — “Em- 
ployee Stock Options and the 1950 
Revenue Act”: This article by John 
H. Alexander in the January issue 
of the Tax Law Review (Vol. 6— 
No. 2; pages 165-206) offers to the 
tax or corporate practitioner an an- 
alysis of Section 130A of the Internal 
Revenue Code, added by Section 218 
of the Revenue Act of 1950, which 
provides a method whereby realiza- 
tion of income to an employee can 
be prevented upon his exercising a 
stock option previously granted by 
his employer. The author first dis- 
cusses the case law prior to the en- 
actment of §130A, centering on the 
case of Commissioner v. Smith, 324 
U.S. 177 (1945), and the confusion 
resulting from the amended Treas- 
ury Regulations promulgated after 
the case. An exhaustive treatment of 
the complexities of §130A follows, 
with special attention to the defini- 
tions of “restricted stock option” and 
“disposition”, the “market value” 
test, the qualifications of grantor 
and grantee and various other limi- 
tations. The author concludes that 
§130A, while complex, is workable 
and offers to employers a reasonable 
means of establishing employee stock 
option arrangements. His only criti- 
cism is the lack of any statutory pre- 
scription as to nonqualifying options. 
(Address: Tax Law Review, New 
York University School of Law, 
Washington Square, New York 3, 
N.Y.; price for a single copy: $2.00.) 


Feperat TAXATION—“Per- 
centage Depletion—A Correspond- 
ence”: The January issue of Harvard 
Law Review (Vol. 64—No. 3; pages 
361-382), publishes a series of letters, 
written without any intention that 
they might be published, between 
Dean Griswold of the Harvard Law 
School and Rex G. Baker, General 
Counsel of the Humble Oil and Re- 
fining Company—an engrossing sur- 
vey of the percentage depletion al- 
lowance for oil and gas wells of the 
Internal Revenue Code. Dean Gris- 
wold, speaking as an acknowledged 
authority in federal tax law as well 
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as an “Easterner”’, essentially takes 
the position that the percentage de- 
pletion allowance results in the oil 
industry being the only industry 
which gets a return free of tax in ex- 
cess of its actual capital investment. 
Mr. Baker, speaking from close 
knowledge of the oil industry, holds 
that depletion does nothing more 
than afford an oil man an opportu- 
nity to replace his capital and en- 
ables the prospector to make up for 
drilling expense deductions which 
were useless in taxable years in which 
his explorations were financially un- 
successful. On this latter point, 
Dean Griswold suggests that an ap- 
propriate loss carry-over provision is 
all that is needed. (Address: Har- 
vard Law Review, Gannett House, 
Cambridge, Mass., price for a single 
copy: $1.00.) 


Murary LAW—“The Defense 
of Yamashita”: The Spring, 1950, 
issue of the Wyoming Law Journal 
(Vol. 4—No. 3; pages 153-180) pub- 
lished a short account of the military 
trial of General Yamashita written by 
one of his appointed defense counsel, 
George F. Guy. As in A. Frank 
Reel’s book, The Trial of General 
Yamashita, the implicit conclusion 
of the author is that. Yamashita did 
not receive a fair trial, that the evi- 
dence did not establish the charge of 
violating the laws of war by failing 
to control the rapacious acts of 
certain of the troops technically un- 
der his command, and that the dis- 
senting opinions of Justices Murphy 
and Rutledge in the Supreme Court 
were more “just” than the majority’s 
opinion refusing to intervene with 
the international conduct of military 
affairs. Although one may question 
Mr. Guy’s apparent application of 
judicial standards in passing judg- 
ment on military trials, the account 
he gives of the proceedings makes 
interesting reading for even the most 
unemotional lawyer. (Address: Col- 
lege of Law, University of Wyoming, 





Laramie, Wyoming; price for a single 
copy: not stated.) 


Procepure—“Covernment Im- 
munity from Discovery”: In the De- 
cember, 1950, issue of Yale Law 
Journal (Vol. 59—No. 8; pages 1431- 
1466) Raoul Berger and Abe Krash 
subject the Federal Government's as- 
sertion of special privilege and im- 
munity from pre-trial discovery to 
searching analysis and find this as- 
sertion to be unsupported by either 
the alleged historical claim of execu- 
tive immunity, the alleged claim of 
statutory immunity, or the allegéd 
considerations of public policy. Ex- 
tending their disapproval of grant- 
ing the Government exemption 
against discovery even to cases where 
the Government is merely a third 
party with no stake in the outcome 
of the case, the authors conclude that 
such governmental claims of special 
privilege only serve to impair the 
necessary general confidence of the 
citizenry in the fairness of the Gov- 
ernment and rest on “archaic notions 
of prerogative alien to our institu- 
tions”. (Address: Yale Law Journal 
Company, Inc., 401A, Yale Station, 
New Haven, Conn.; price for a single 
copy: $1.00.) 


Pusuic UTILITIES—‘‘Public 
Utility Regulation and the Federal 
Antitrust Laws”, by Louis C. Kaplan 
in the Fall, 1950, issue of Notre Dame 
Lawyer (Vol. 26—No. 1; pages 5-28) 
is concerned primarily with the re- 
lationship of the antitrust laws to 
regulation by the several federal 
public utility commissions. The be- 
lief, still existing in some quarters, 
that public utilities are immune 
from the provisions of the federal 
antitrust laws because they are in- 
dustries already regulated is, accord- 
ing to the author, entirely unfound- 
ed. The real problem, then, is how 
the antitrust laws are to be enforced 
in respect to utilities. The author 
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treats of various possible solutions 
of the present “do-nothing” attitude 
of the regulatory commissions and 
concludes that the ultimate resolu- 
tion probably must await the demise 
of the present “naive assumption of 
a sharp dichotomy between compe- 
tition and monopoly” usually made 
when antitrust cases are decided in 
the courts. The activities of the anti- 
trust authorities and the regulatory 
commission could then, it is stated, 
meet On more common ground to 
preserve the antitrust acts. (Address: 
Notre Dame Lawyer, University of 
Notre Dame, Indiana; price for a 
single copy: $1.00.) 


Supreme COURT-—An interest- 
ing approach to a survey of the work 
of the Supreme Court is “What The 
Supreme Court Did Not Do in the 
1949 Term—An Appraisal of Certi- 
orari”, by Professor Fowler V. Har- 
per and Alan S. Rosenthal in the De- 
cember, 1950, issue of the University 
of Pennsylvania Law Review (Vol. 
99—No. 3; pages 293-325). The au- 
thors first take up the generally 
stated rules concerning the granting 
of certiorari, then give a “close-up” 
of some denials, and conclude with 
rhetorical questions suggesting vari- 
ous ways in which the drastic discre- 
tionary power granted the Supreme 
Court by the Judiciary Act of 1925 
might be modified so that more 
“truly important” cases can be re- 
viewed at each term. The authors’ 
survey leads them to the conclusion 
that in at least 64 cases deserving 
review during the 1949 term certi- 
orari was denied. While the reader 
may quarrel with the authors’ selec- 
tion of “important cases”, the article 
is valuable in giving a detailed sum- 
mary of just how certiorari is ap- 
plied in practice during a given term 
of court. (Address: University of 
Pennsylvania Law Review, Law 
School, University of Pennsylvania, 
Philadelphia 4, Pa.; price for a single 
copy: $1.00.) 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young - Editor-in-Charge 











Recent Developments on Human Rights 


® Ever since the adoption of the 
United Nations Charter in 1945, 
the problem of human rights—of 
what they are and of how they are to 
be protected against arbitrary power 
—has loomed large on the interna- 
tional scene. By Article 55 (c) of the 
Charter, the United Nations is en- 
joined to promote “universal respect 
for, and observance of, human rights 
and fundamental freedoms for all 
without distinction as to race, sex, 
language, or religion”. By Article 56, 
all members “pledge themselves to 
take joint and separate action in co- 
operation with the Organization for 
the achievement of the purposes set 
forth in Article 55”. Various ex- 
pressions of concern for human 
rights are to be found in several 
places elsewhere in the Charter, but 
in no place is definition given to the 
rights and freedoms referred to. 

These statements have been the 
foundation of a vast amount of dis- 
cussion, enquiry and argument since 
1945, both inside and outside the 
United Nations. Out of some five 
years of ferment four instruments 
have now emerged which seem to 
sum up to date the progress on mea- 
sures to define and protect human 
rights by international action. While 
much has been written on the sub- 
ject, a brief discussion of these four 
taken together may not be out of 
place. 

Two of the four instruments— 
the Universal Declaration of Human 
Rights and the draft International 
Covenant on Human Rights—are the 
result of four years of work by the 
United Nations Commission on Hu- 
man Rights, established pursuant to 
Article 68 of the Charter. The other 
two—the American Declaration of 
the Rights and Duties of Man and 
the European Convention for the 
Protection of Human Rights and 
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Fundamental Freedoms—are the work 
of regional groups, the Organization 
of American States and the Council 
of Europe. Classified another way, 
two are declarations of principles 
not intended to create binding legal 
obligations and two are cast in treaty 
form: and undertake to impose defi- 
nite legal obligations on the con- 
tracting states. 

First in point of time is the Amer- 
ican Declaration, adopted on May 2, 
1948, as part of the Final Act of the 
Ninth Conference of American States 
at Bogota. The Declaration differs 
from later instruments in being di- 
vided into a chapter on rights and 
a chapter on duties. The rights, 
enumerated in twenty-eight articles, 
include not only almost all those 
which are familiar to United States 
lawyers as “constitutional rights’’— 
e.g., freedom of speech, and religion, 
right to a speedy and impartial trial, 
right to counsel, right to a proceed- 
ing in the nature of habeas corpus, 
and so on—but also a number of so- 
called economic and social rights, 
such as the right to work, the right 
to leisure time, the right to social 
security, and the right to establish 
a family. Duties, set forth in ten 
articles, range from duties to obey 
the law and pay taxes, through a 
duty to hold public office if elected, 
to duties to acquire “at least an 
elementary education”, to work, and 
to co-operate with the state and the 
community. 

The Declaration contains no ma- 
chinery for implementation. The 
Bogota Conference adopted a recom- 
mendation, however, that the rights 
described should be protected by a 
juridical organ, and that ‘where 
internationally recognized rights are 
concerned, juridical protection, to 
be effective, should emanate from an 
international organ’. It was then 


recommended that the Inter-Ameri- 
can Juridical Committee prepare a 
draft statute for an Inter-American 
Court of Human Rights; but that 
committee, at its meeting in Rio de 
Janeiro in 1949, came to the con- 
clusion that such a project was pre- 
mature and perhaps unnecessary. 

The Universal Declaration of Hu- 
man Rights was adopted and pro- 
claimed by the General Assembly 
of the United Nations on December 
10, 1948, and is no doubt the most 
widely ‘known instrument dealing 
with the subject. Like the American 
Declaration, it deals, without distin- 
guishing between them, both with 
traditional civil and political rights 
and with the newer economic and 
social guarantees. 

The former include the rights to 
equality before the law; to protec- 
tion from arbitrary arrest, slavery, 
torture and cruel punishment; to a 
fair and public trial under appropri- 
ate safeguards; to protection from 
ex post facto laws and from arbitrary 
violations of privacy and home life; 
and to freedom of speech, of con- 
science and religion, and of assem- 
bly and association. The latter, which 
have been not inaptly described as 
desirable social aims rather than en- 
forceable rights of the individual, in- 
clude the right to work and to be pro- 
tected against unemployment, the 
right to rest and leisure, the right to 
an adequate standard of living, the 
right to social security, the right to 
education, the right to participate in 
the cultural life of the community 
and to enjoy the arts, and the right 
to a social and international order in 
which the rights and freedoms de- 
scribed can be fully realized. 

Despite some confused talk to the 
contrary in some circles, the Uni- 
versal Declaration creates no legal 
obligations: it simply proclaims, in 
the words of its preamble, “a com- 
mon standard of achievement for all 
peoples and all nations”. It does not 
contain, and was not intended to 
contain, any provisions for imple- 
mentation. In the opinion of the 
draftsmen, these were steps to come 
later, the first step envisaged being 
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the proposed International Covenant 
on Human Rights. 

A draft of the International Cove- 
nant as prepared by the Human 
Rights Commission was submitted 
by the Economic and Social Council 
to the General Assembly at its ses- 
sion in the fall of 1950. As hammered 
out in the Commission after long 
debate, the draft was notable in two 
respects, First, it dealt only with 
civil and political rights, omitting 
the various economic, social and cul- 
tural rights stated in the Declaration. 
Second, it provided for a Human 
Rights Committee with limited pow- 
ers to hear complaints of violations 
and to furnish good offices for the 
settlement of such complaints. Only 
states parties to the Covenant would 
be entitled to file complaints; non- 
contracting states and private indi- 
viduals and groups were excluded. 
Che difficult problem of framing an 
article to take account of the spe- 
cial constitutional situation of fed- 
eral states was postponed by the 
Commission. 

The Draft Covenant was extensive- 
ly debated in the Third Committee 
of the General Assembly. As a result 
of these discussions, it was decided 
(and later approved by the Assembly 
in plenary session) that social, eco- 
nomic and cultural rights should 
be included in the Covenant, despite 
warnings by several delegates regard- 
ing the dangers and difficulties in- 
herent in trying to frame precise 
legal obligations with respect to such 
rights. It was also decided that in- 
dividuals and groups should be 
enabled to petition the proposed Hu- 
man Rights Committee, but moves 
to enlarge the powers of the Com- 
mitee and to establish an interna- 
tional court of human rights (a 
project long favored by Australia) 
were rejected. The draft was then 
referred once more by the General 
Assembly to the Commission for re- 
working in the light of these and 
other decisions. 

While discussions of the draft In- 
ternational Covenant were under 
way at Lake Success, thirteen gov- 
ernments which are members or as- 
sociate members of the Council of 


Europe signed at Rome, on Novem- 
ber 4, 1950, the European Conven- 
tion for the Protection of Human 
Rights and Fundamental Freedoms. 
The signatory governments were 
Belgium, Denmark, France, the Ger- 
man Federal Republic, Iceland, Ire- 
land, Italy, Luxemburg, the Nether- 
lands, Norway, the Saar, Turkey and 
the United Kingdom. Greece and 
Sweden, though participants in the 
Council of Europe, did not sign. The 
Convention is significant both be- 
cause of its content and because it 
is the first international instrument 
concerned exclusively with legal ob- 
ligations to protect human rights 
that has passed beyond the drafting 
stage. According to its terms, the 
Convention is to enter into force 
when ten ratifications have been de- 
posited. Reports in the press indi- 
cate that up to March, 1951, it had 
been ratified only by the United 
Kingdom. 

The preamble to the Convention 
recites that the parties are resolved, 
“as the Governments of European 
countries which are like-minded and 
have a common heritage of political 
traditions, ideals, freedom and the 
rule of law, to take the first steps for 
the collective enforcement of certain 
of the Rights stated in the Universal 
Declaration”. In Article | the parties 
undertake to “secure to everyone 
within their jurisdiction the rights 
and freedoms defined” in the follow- 
ing seventeen articles. The rights 
specified in general follow closely 
those listed in the first eighteen arti- 
cles of the draft International Cove- 
nant, and are concerned with basic 
civil and political liberties only. The 
European Convention omits, how- 
ever, several rights stated in the Cove- 
nant, including the right not to be 
imprisoned solely for failure to fulfil 
a contractual obligation, the right to 
freedom of movement and residence, 
and the right of a legally admitted 
alien not to be arbitrarily expelled. 
On the other hand, the European 
Convention adds an article, not 
found in the Covenant, requiring 
respect for a person’s private and 
family life, his home and his cor- 
respondence. There are numerous 


other differences of lesser impor- 
tance. 

Perhaps the most interesting pro- 
visions of the European Convention 
are those dealing with measures for 
the protection by international ac- 
tion of the rights recognized. —Two 
international bodies are provided 
for: a European Commission of Hu- 
man Rights and a European Court 
of Human Rights. The Commission, 
to be composed of a number of 
members equal to that of the con- 
tracting parties, is to be elected by 
the Council of Europe’s Committee 
of Ministers from a list prepared by 
the Bureau of the Council's Consul- 
tative Assembly. Its task, essentially 
similar to that of the Human Rights 
Committee envisaged in the draft 
International Covenant, is to inves- 
tigate complaints of violations and 
to endeavor to effect a friendly solu- 
tion; if it fails in this endeavor, 
it is to express its opinion of the 
matter in a report to the Committee 
of Ministers. Complaints may be 
filed by any contracting government 
against any other contracting gov- 
ernment; and may also be filed by 
individuals and groups in cases where 
the government claimed against has 
consented to such a procedure. 
settled by the 
Commission may be brought before 
the Court of Human Rights by the 
Commission or by a government 
concerned, provided that all the 
governments concerned either have 
accepted the court’s compulsory ju- 
risdiction in all matters relating to 
the Convention or have consented 
in the particular case. Thus, while 
individuals and groups may not 
themselves bring a case before the 
court, a method is provided through 
the Commission for bringing before 
the court complaints originating 
with private persons. Execution of 
the court’s judgments, which the 
governments concerned are bound 
to accept, is entrusted to the Com- 
mittee of Ministers. The Committee 
is also empowered to decide on any 
situation reported to it by the Hu- 
man Rights Commission but not 
submitted to the court, and the con- 
tracting parties undertake to regard 


Situations not 
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any such decision as binding upon 
them. 

The provisions regarding the 
court were obviously inspired by the 
Statute of the International Court 
of Justice. They call for a number 
of judges equal to the number of 
members of the Council of Europe 
(at present fifteen), to be elected for 
nine years by a majority vote of the 
Consultative Assembly. They must 
be jurists of recognized competence 
and no two judges may be of the 
same nationality. No election is to 
be held, however, until at least eight 
governments have made declarations 


recognizing the court’s compulsory 
jurisdiction, ipso facto and without 
special agreement, under an article 
of the Convention almost identical 
in purport with Article 36(2) and 
(3) of the Statute of the Internation- 
al Court of Justice. 

The projected European court is 
the first international judicial body 
to be planned for the exclusive pur- 
pose of protecting human rights. As 
such, it is of great interest. It re- 
mains to be seen, of course, whether 
it will actually be established and, 
if so, whether it will work. A cer- 
tain skepticism seems unavoidable, 
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®Calvin A. Behle of the Utah State 
Bar has described in the following 
sketch the progress made by the Utah 
State Bar since its founding twenty 
years ago in promoting the American 
Bar Association’s plan for the selec- 
tion of judges. This work has had 
the constant support of the American 
Bar Association’s Section of Judicial 
Administration through its local 
committee in Utah, of which Judge 
Lester A. Wade is the Chairman: 

Just twenty years from the time 
when Utah's Governor signed the 
legislation creating the integrated 
Utah State Bar, Governor J. Bracken 
Lee approved a series of bills enact- 
ing into law two of the major projects 
which have been the concern of law- 
yers from the beginning of the work 
of the organized Bar: a Nonpartisan 
Judicial Selection Plan, and the re- 
turn to the judiciary of the rule- 
making power, coupled with effective 
new rules of civil procedure and a 
new judicial code. 

An oasis in the mountain states, 
Utah has until now persisted in elect- 
ing and ousting its judges primarily 
on the basis of whether the electorate 
in any given year happened to pre- 
fer generally the Republican or 
Democratic ticket. Good judges have 
literally been sent from the Bench 
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to the relief roles, and the judicial 
office gradually tended to attract as 
a rule only the inexperienced lawyer 
seeking a stepping-stone in the pro- 
fession or the older lawyer whose 
practice was such that he sought a 
few years on the Bench. 

Utah’s judges for years have been 
the lowest paid in the nation, but 
bills to raise salaries were vetoed in 
1951 in connection with a general 
economy program. The low financial 
returns (including “retirement bene- 
fits’” of $100 per month contingent 
upon twenty years’ service under the 
fluctuating political system) have 
undoubtedly contributed to the gen- 
erally low position which the Utah 
Bench unfortunately now has at- 
tained in public and _ professional 
esteem. 

Throughout the many years the 
Utah State Bar has urged public 
acceptance of the American Bar As- 
sociation—Missouri plan for (1) 
selection of the judiciary as distin- 
guished from election and (2) tenure 
based upon a nonpartisan ballot 
upon retention of each particular in- 
cumbent at the end of specified terms 
of office. Time and again Democrats 
in office favored such a plan only to 
be opposed by Republicans, with the 
roles reversed with Republican as- 


even when the rights to be protected 
are limited to those relatively spe- 
cific ones named in the European 
Convention. To persons familiar 
with the need for precision and cer- 
tainty in legal obligations and aware 
of the limitations of law in the in- 
ternational field misgivings must in- 
evitably occur. Yet the Western Eu- 
ropean States concerned are probably 
those best qualified by background 
and outlook to make such an experi- 
ment succeed; and if the court should 
find a way to function usefully, it 
might become a forerunner of great 
developments. 


cendency. Always the relatively few 
but vocal dissenting members of the 
Bar differing more often as to detail 
rather than on principle threw ob- 
stacles in the way. Until 1943 no 
plan could meet with the legislative 
approval necessary in the first in- 
stance to change the partisan politi- 
cal system required by the Constitu- 
tion. But in that year a change of 
tactics resulted in legislative ap- 
proval of a proposed broad amend- 
ment requiring the legislature to 
adopt a specific plan for judicial 
selection on the basis of “fitness for 
office” apart from political consid- 
erations and in 1944 this proposal 
met with overwhelming public ap- 
proval at the hands of the general 
electorate. 

Legislative enactment of a plan to 
carry out the constitutional mandate 
still was unsuccessful. A Bar-spon- 
sored plan was defeated when the in- 
cumbent judges countered in 1945 
with another proposal in effect 
freezing the incumbents in office. In 
1947 partisan political considera- 
tions blocked a plan prepared in the 
interim by a special legislative com- 
mittee. Then in 1949, with virtually 
a balance of power between Republi- 
cans and Democrats in the state, the 
legislature passed the Bar Bill pat- 
terned after the Missouri plan with 
virtually no opposition, only to have 
the Governor veto the act after the 
legislature had adjourned because of 
dislike for certain of the incumbent 
judges of opposite political faith! 








T 
the 
tion 
to el 
with 
ernc 
tion 
vote 
bers 
opp 
Hou 
same 
side! 
geth 
plan 
Cou 
and 
sion 
At 
repr 
enlis 
who 
cons: 
also 
parti 
in ef 
forni 
siftir 
plica 
supr 
bill, 
an 0} 
nate 
parti 
bent 
that 
erno! 
of ch 
the \ 
sons | 


WI 
ferre 
effect 
State 
twen 
edge 
progr 
the B 
arena 
Look 
years, 
thous 
State 
lenge 
has n 
as le 
to the 
ized) 
























bly 
ind 
eri- 
uld 
, it 
eat 


few 
the 
tail 
ob- 
no 
tive 
in- 
sliti- 
titu- 
e of 
ap- 
end- 
rw 
icial 
; for 
nsid- 
08al 
: ap- 
1eral 


in to 
date 
spon- 
1e in- 
1945 
effect 
e. In 
dera- 
n the 
com- 
‘ually 
yubli- 
e, the 
| pat- 
with 
. have 
or the 
use of 
nbent 
h! 











This year the Bar again sponsored 
the Missouri-American Bar Associa- 
tion plan with minor amendments 
to effect a method which would meet 
with the approval of both the Gov- 
ernor and the State Judges’ Associa- 
tion. Passed by the Senate by a single 
vote margin when dissenting mem- 
bers of the Bench and Bar violently 
opposed the amended Bar Bill, the 
House first voted for the bill by the 
same margin and then upon recon- 
sideration killed the measure to- 
gether with a judicial administration 
plan sponsored by Utah’s Judicial 
Council, all in a foment of confusion 
and resentment over the intraprofes- 
sion bickering. 


At the eleventh hour, however, 
representatives of the Utah State Bar 
enlisted the support of legislators 
who believed in carrying out the 
constitutional mandate (which was 
also the platform pledge of both 
parties,) and the headless ballot plan 
in effect for superior judges in Cali- 
fornia since 1927 was lifted from 
sifting committees and passed, ap- 
plicable to Utah's city, district and 
supreme court judges. It was this 
bill, affording members of the Bar 
an opportunity to run for any desig- 
nated judicial office but on a non- 
partisan basis, and with the incum- 
bent designated on the ballot as such, 
that was finally signed by the Gov- 
ernor on March 14 after opponents 
of change again attempted to invoke 
the veto for any number of the rea- 
sons expressed during the long battle. 


While disappointed that the pre- 
ferred plan could not be put into 
effect, at least at this time, the Utah 
State Bar comes to the close of its 
twentieth year happy with the knowl- 
edge that at long last substantial 
progress has been made in dragging 
the Bench from the partisan political 
arena where it has never belonged. 
Looking backward over the twenty 
years, the integrated Bar of some 
thousand lawyers of the Beehive 
State can also keep in mind as a chal- 
lenge for the future the progress it 
has made in such professional fields 
as legal education and admission 
to the Bar, suppression of unauthor- 
ized practice, disciplinary measures 


against the few of the Bench and Bar 
who violate their oaths of office and 
finally the promulgation of the new 
Rules of Civil Procedure coupled 
with legislative enactment of a new 
Judicial Code which includes full 
restoration of the rule-making power 
to the judiciary for civil, probate and 
criminal practice. 

Even the matter of the pitifully 
inadequate judicial salaries ($7200 
for a Supreme Court Justice) faces 
hope of constructive progress as the 
Governor has indicated a desire to 
submit the problem to a special legis- 
lative session, the compensation in- 
creases to take effect following the 
next general election. And even the 
court administration bill proposed 
by Utah’s Judicial Council should 
meet with approval in 1953, unen- 
cumbered by the confusion and an- 
tagonism of the past on the judicial 
selection issue. 


—— + «6 —-——_— 
® Interesting recent activities are re- 
ported by the Committee on Con- 
tinuing Legal Education of the 
American Law Institute collaborat- 
ing with the American Bar Associa- 
tion. 

Continuing the publication of 
practical, concise handbooks, which 
have been so favorably received by 
the Bar, the Committee announces 
the availability of three new books: 
Procedure Before the Bureau of 
Internal Revenue, by Edgar ]. Good- 
rich and Lipman Redman; Bank- 
ruptcy and Arrangement Proceed- 
ings, by John E. Mulder and Leon S. 
Forman; Organizational Problems of 
Small Businesses, by Leonard Sarner. 

These books are three of the six 
to be included in Series II. The re- 
maining three, all presently in manu- 
script form, are The Drafting of 
Corporate Instruments, by Kurt F. 
Pantzer and F. Hodge O'Neal; The 
Federal Wage and Hour Act, by 
Charles E. Livengood, Jr.; and Fam- 
ily Law, by Wendell B. Gibson. 

The books may be purchased at 
two dollars per copy or $10 for the 
entire series, through the Committee 
on Continuing Legal Education, 133 
South 36th Street, Philadelphia 4, 
Pennsylvania. 


Announcement is made of the ap- 
pointment of Donald M. Cunning- 
ham as Associate Director of the 
Committee. Mr. Cunningham was 
until recently Assistant Dean of the 
University of Pennsylvania Law 
School. 

The Committee has cooperated 
recently in a number of institutes, 
with local bar groups, including the 
following: 

Washington, D. C., with the Bar 
Association of the District of Co- 
lumbia, Bryce Rea, Jr., Chairman; 
Lifetime and Testamentary Estate 
Planning—Speakers, George Craven 
and Bernard V. Lentz, of Philadel- 
phia. The Drafting of Partnership 
Agreements and Corporate Instru- 
ments—Speakers, James A. Sutton 
and George Craven, Philadelphia, 
and Kurt F. Pantzer, Indianapolis. 

Reno, Nevada, with the Nevada 
State Bar, Russell McDonald, Chair- 
man; Trial Techniques—Speaker, 
Jerry Giesler, Los Angeles. 

Jamestown, New York, with the 
Jamestown and New York State Bar 
Associations, Gerald Herrick, Chair- 
man; Organizational Problems of 
Small Businesses—Speakers, William 
R. Emblidge, Stanley J. Falk and 
Daniel G. Yorkey, Buffalo, New 
York. 

Evansville, Indiana, with the In- 
diana State Bar Association, Wil- 
liam T. Fitzgerald, Chairman; Pro- 
cedure Before the Bureau of Internal 
Revenue—Speaker, Darrell D. Wiles, 
St. Louis. 

Williamsport, Pennsylvania, with 
Lycoming County Bar Association, 
Clyde E. Williamson, Chairman; 
Family Law—Speakers, John A. 
Flynn and Federico Mauck, Norris- 
town, Pa.; The Drafting of Corpo- 
rate Instruments—Speaker, James E. 
Riely, Philadelphia. 

York, Pennsylvania, with York 
County Bar Association, Spencer 
Liverant, Chairman; Decedents’ 
Estates—Speakers, M. Paul Smith, 
Norristown, and M. Ober Hess, 
Philadelphia. 

Lancaster, Pennsylvania, with Lan- 
caster County Bar Association, An- 
thony R. Appel, Chairman; Family 
Law—Speakers, Desmond J. Mc- 
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Tighe and D. Stewart McElhone, 
Norristown, Pa.; Basic Accounting— 
Speaker, Barton E. Ferst, Philadel- 
phia. 

Harrisburg, Pennsylvania, with 
Dauphin County Bar Association, 
Harold R. Prowell, Chairman; Trial 
Techniques—Speakers, Philip W. 
Amram, Washington, D. C., Harold 
S. Baile, Donald J. Farage and H. 
Francis DeLone, Philadelphia. 

Wheeling, West Virginia, with The 
Ohio County Bar Association and 
the West Virginia State Bar, John D. 
Phillips, Chairman; Speakers—Je- 
rome B. Lieber, William J. Kenney 
and David B. Buerger, Pittsburgh, 
Pa. 

An interesting and successful two- 
day lecture series was held on Feb- 
ruary 22 and 23, 1951, in connection 
with the Mid-Winter Meeting of the 
Virginia State Bar. Basic Accounting 
for Lawyers was discussed by Barton 
E. Ferst, of Philadelphia, and W. H. 
Danne, of Washington, D. C.; Basic 
Problems of Taxation by William E. 
Deck and F. Cleveland Hedrick, of 
Washington, D. C.; and a Pretrial 
Clinic was conducted by Judge Bo- 
litha J. Laws of the United States 
District Court for the District of 
Columbia, and Judge Walter T. Mc- 


The Restatement 

of the Law 

(Continued from page 332) 
laid down that defamatory criticism 
is “privileged” if the criticism is based 
on a true statement of the facts, or 
on facts otherwise known or available 
to the recipient as a member of the 
public, and, to be ‘privileged com- 
ment’ under this rule, the facts on 
which the opinion is based must be 
stated or they must be known or read- 
ily available to the persons to whom 
the comment or criticism is addressed. 

The words in italics clearly sup- 

ported the view that the defense of 

fair comment was available and the 

Court upheld it in no uncertain 

terms, Lord Justice Birkett declaring 

in felicitous language (at page 204): 
The defence of fair comment is now 
recognised to be one of the most 
valuable parts of the law of libel and 
slander. It is an essential part of the 
greater right of free speech. It is the 
right of every man to comment freely, 
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Carthy of the Circuit Court of Ar- 
lington County, Virginia. 

The committee has found a great 
upsurge of interest among the mem- 
bers of Bar in the subject of law 
office management. A Saturday For- 
um on this subject was held on 
March 31, 1951, by the Philadelphia 
Bar Association. Reginald Heber 
Smith, of Boston, lectured on “The 
Management of a Small Office”, 
while Aaron Lasser of Newark, New 
Jersey, discussed “Amenities and 
Mechanics of Law Office Manage- 
ment”. There followed a prepared 
panel discussion of which Frank B. 
Murdock, of Philadelphia, was mod- 
erator. In addition to Messrs. Smith 
and Lasser, the panel included Philip 
L. Leidy, Carroll R. Wetzel, Theo- 
dore G. Rich and Walter B. Gibbons, 
all of Philadelphia, and Edward 
H. P. Fronefield, of Media, Pennsy]l- 
vania. 

The program was considered most 
helpful to members of the Bar. The 
Committee is making plans for the 
publication of a booklet on the sub- 
ject of Law Office Management. 





" The Spring Conference for Offi- 
cers of Local Bar Associations in 
Ohio was held in Columbus in April. 


fairly and honestly on any matter of 
public interest, and this is not a priv- 
ilege which belongs to particular per- 
sons in particular circumstances. It 
matters not whether the comments 
are made to the few or to the many, 
whether they are made by a power- 
ful newspaper or by an individual, 
whether they are written or spoken 
—the defence that the words are fair 
comment on a matter of public in- 
terest is open to all. When defendants 
who wish to rely on this defence are 
deprived of it, the importance of the 
matter is manifest to all. ... 


There is yet one more case to 
which I would refer to show the use 
of the Restatement. It concerned the 
important question of liability for 
negligent statements. It is the case 
of Candler v. Crane Christmas and 
has only just been reported. (1951 
1 All E. R.) The chairman of a one- 
man company advertised for a per- 
son to invest money in it. A pros- 
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Topics discussed by the conference 
included unauthorized practice, legal 
assistance in the military forces, pub- 
lic relations and loyalty oaths. 
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® Cyril Clemens of Webster Groves, 
Missouri, a relative of Samuel L. 
Clemens (Mark Twain), is editing 
the official collection of Mark 
Twain’s letters and has asked that 
readers of the JouRNAL who have let- 
ters from Mark Twain communicate 
with him. 


pective investor said he wanted to 
see the balance sheet first. So the 
chairman got a firm of accountants 
to prepare the accounts. These ac- 
countants knew that the accounts 
were required for presentation to the 
investor, but they prepared them 
extremely carelessly, not verifying 
the information which the chairman 
gave them. The accountants were 
actually present when the accounts 
were shown to the prospective in- 
vestor, and he invested £2,000 on 
the faith of them. Soon afterwards 
the company failed, the chairman 
went bankrupt, and the investor lost 
his money. He claimed the amount 
from the accountants, alleging that 
they owed him a duty of care which 
they had broken. The judge held on 
the English authorities, especially 
Le Lievre v. Gould, [1891] 1 Q.B. 
491, that in the absence of a contract, 
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no action lay for negligent statement. 
Che majority of the Court of Appeal 
took the same view. I ventured to 
dissent. The great point made for 
the accountants was that, if English 
law admitted an action for 


negligent statement, there was no 


once 


telling where it would stop. It was 
said that no safe line could be drawn. 
(Accountants would be liable “in an 
indeterminate amount for an inde- 
terminate time to an indeterminate 
class of persons’. Reliance was placed 
by one of the majority of the court 
on the judgment of Cardozo, Ch. 
J.. in Ultramares Corporation v. 
Touche, 255 N.Y. 170. 

This was a powerful argument. 
But I the Restatement of 
Torts, §552, and found that there 


studied 


line drawn 
there which commanded my assent. 


was a sound and firm 
I also looked into the English au- 
thorities and to my way of thinking, 
on close analysis, they justified the 
English courts in drawing substan- 
tially the same line. So in a dissent- 
ing judgment I ventured to assert 
that accountants are under a duty of 
care not only to their own clients, but 
also to any persons whom they know 
will rely on their accounts in the 
transactions for which those accounts 
are prepared. The safe line is drawn 
by holding that the duty does not 
extend to the whole world but only 
to the very person and the very trans- 
action which the accountant has in 
mind when he prepares the accounts. 

In this article I 
five leading cases in which the Re- 
statement played an important part. 
In three of them the English courts 


have discussed 


adopted the same view on the point 
at issue as that put forward in the 
Restatement. In two they did not. 
But even in those two the Restate- 
ment was accepted by one of the 
judges as correct, and only rejected 
by the majority after much debate. 
These five cases afford convincing 
proof of the value which the English 
lawyers attach to the Restatement. 
Its value lies in the fact that it tells 
us how the United States lawyers, 
starting from the same principles as 
ourselves, have solved problems sim- 
ilar to those which now confront us. 


In some cases local conditions may 
lead us to reach a different solution. 


But more often than not, we reach 
the same solution. The reason is be- 
cause outlook is 
the same on all the things that really 


matter. We have the same concept of 


our fundamental 


justice, the same tradition of free- 
dom, and the same hatred of oppres- 
sion. Small wonder is it then that in 
developing our common law—which 


is common to us both—we 


usually 
reach the same result. Whenever this 
happens, we can say as Lord Atkin 
did in one of our great cases, Dono- 
ghue v. 1932 A: ©. a 
598 made 
turers liable to consumers for want 


Stevenson, 


page (which manufac 


of reasonable care) : 

It is always a satisfaction to an Eng 
lish lawyer to be able to test his 
application of fundamental principles 
of the common law by the develop 
ment of the same doctrines by the 
lawyers of the Courts of the United 
States. In that country I find that the 
law appears to be well established in 
the sense which I have indicated. 


In the old days the lawyers of the 
United States learnt the common 
law from our English books. Now 
we English lawyers learn it from the 
American books, and_ particularly 
from the Restatement. This collab- 


Colonial Court Today 
(Continued from page 341) 


all the judges, except a handful in 
the larger courts and higher income 
brackets, have a major source of 
livelihood. In the small town courts 
this is understandably necessary be 
cause the incomes are proportion- 
ately small. 

The decisions of the probate courts 
lack finality because on appeal to the 
Superior Court, as permitted, that 
court hears the entire matter de novo, 
sitting as a superior probate court so 
to speak. As a result, the hearing on 


The Restatement of the Law 
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oration augurs well for the future 
of the greatest system of law the 
world has ever seen. 


any matter of consequence requir- 
ing judicial interpretation is quite 
often merely perfunctory in the 
smaller probate courts because an 
appeal to the Superior Court is ex- 
pected as a matter of course. 

In recent 
considerable 


been 
regarding 
changes in the probate court set-up. 
Legislative committees have made 
investigations and 


there has 


discussion 


years 


framed reports 
suggesting possible revisions—prin- 
cipally abolishment of the fee sys 
tem, putting the judge on a salary 
basis, reducing the number of these 
courts and streamlining them on a 
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Colonial Court Today 


regional basis similar to the set-up 
of the Common Pleas and Superior 
Courts. 

The special session of the state 
legislature convened last year for 
the specific purpose of giving con- 
sideration to the proposals regard- 
ing the reorganization of the state 
government, part of which advo- 
cated a complete revision of the 
probate court set-up, failed to take 
any affirmative action. 

The question of revamping the 
set-up of the probate courts in Con- 
necticut is again in the public eye 
and the state bar association is con 
ducting a referendum among its 
members in an attempt to crystallize 
opinion in this important segment 
of the public constantly dealing with 
these courts. The issue has been 
brought to a head as a result of the 
special study made last year for the 
Commission on Reorganization of 
the State Government by Judge 
Charles E. Clark, of the United 
States Court of Appeals for the Sec- 
ond Circuit, formerly Dean of the 
Yale Law School and a long-time 
student of Connecticut judicial pro- 
cedure. This report strongly urged 
a sweeping revision by merging these 
courts into an integrated state judi- 
cial system, making them a separate 


Judicial Erosion 
of Our Patent System 


(Continued from page 360) 


this remark as well as our own obser- 
vations, that our new and rapidly 
expanding technological world has 
outgrown the span and scope of 
opinions on patentability upon 
which we almost compulsively rely? 
Is it not possible that, in judging an 
invention primarily by the maze of 
underbrush and foliage of the prior 
art, we do not see the forest for the 
trees? 

If we earnestly desire to extricate 
ourselves from this entanglement, it 
should be worth the trouble to run 
down the heritage of patent opinions 
to their source. 

The original purpose of our patent 
laws—of any patent laws—was to stim- 
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division of the court system, abolish- 
ing the fee system, reducing the num- 
ber of judges from about 120 to 29, 
putting the judges on the same salary 
as the judges of the Common Pleas 
Court, and changing the method of 
selection to appointment by the Gov- 
ernor with the consent of the legis- 
lature, the standard method of ap 
pointment of all state judges. This 
would require a constitutional 
amendment because of the present 
provision in the state constitution 
providing for election of the pro- 
bate judges. 

A special committee of the state 
bar association, including two of the 
present members of the state’s su- 
preme court, Judges Ernest A. Inglis 
and Patrick B. O’Sullivan, Dean 
Wesley A. Sturges of the Yale Law 
School, and three prominent lawyers 
in the state, studied the Clark report 
and filed a report ostensibly dis- 
approving the proposed changes as 
set forth in the Clark study (Judge 
Clark claims the disapproval as set 
out in this so-called “Inglis Report” 
is more illusory than real.) A ma- 
jority of four of the “Inglis” com- 
mittee advocates “considerable con- 
solidation and reduction” in the 
number of courts, but that the pres- 
ent system of districting be retained. 


ulate creative thinking and concomi- 
tant inventing so as to provide ave- 
nues for (1) the employment of 
labor and (2) the employment of 
capital—with the further objective 
of (3) raising the general standard 
of living. At the time the patent laws 
were written, there was no qualifica- 
tion placed upon the magnitude of 
an invention. It was regarded im- 
portant that the human mind be 
stimulated into activity—by the ex- 
traordinary inducement of a limited 
monopoly—only for the purpose of 
producing new things and methods 
which in turn would create consumer 
interest and demand. The constitu- 
tional provision with respect to the 
promotion of “the progress of science 
and the useful arts” has not in the 
slightest altered this fundamental 
and basic purpose of patents. 


Routine formalities of probate pro- 
ceedings would be handled by the 
probate clerk (or clerks) in each 
district, and only controversial cases 
would be referred to judges of a 
probate division of the state superior 
court (the highest trial court of the 
state). A minority of two, including 
the chairman, Judge Inglis, although 
favoring a redistricting to reduce the 
number of probate districts in an 
attempt to equalize somewhat the 
present great disparity in volume of 
business handled in the various 
courts, and recommending minor 
revision of probate fees to cut down 
the judges’ income, believe the pres- 
ent system in its fundamentals should 
be retained. The “Probate Court 
Assembly”, composed of the pres- 
ently serving judges of probate 
throughout the state, are opposing 
both the “Clark” and “Inglis” re- 
ports, claiming that the present sys- 
tem has proved its effectiveness 
throughout the long period of time 
it has been functioning, and that 
the election of probate judges makes 
them better servants of the people 
they serve. With this cleavage of 
opinion, it remains to be seen 
whether any substantial changes will 
be effected in the current regular 
session of the state legislature. 


The above-mentioned three pri- 
mary factors have received very little 
consideration in decisions on the 
issue of patentability. And it is to 
be feared that the Great Atlantic & 
Pacific Tea Company case has prac- 
tically thrown them into the discard. 

We need a change in our thinking. 
We must abandon the road which 
our jurists admit leads to confusion. 
And we must reconcile the courts 
and the Patent Office, by providing 
both with a common framework hav- 
ing a uniform test of invention. 

The broad subjective tests must 
be narrowed. New objective tests 
must be adopted. Determining fac- 
tors should include (1) functional 
improvement, even if accomplished 
through a small physical change and 
(2) contribution to productivity, 
as evidenced by such factors as added 
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employment of labor and capital, o1 
added opportunities therefor. 
factors should be considered in de 
ciding the question of invention and 
the right to patent protection—the 
right to a reward for a contribution 


lo productivity. 


Patent Law Should Protect 
Minor as Well as Major Inventions 


If the invention helps in the employ- 


ment of capital and labor, and in 
raising the standard of living, it is 
immaterial that it is trivial, or de- 


parts only slightly from what has 


gone before—or is a mere gadget. The 
patent law should protect minor in 
ventions as well as major ones. The 


monopoly privilege can be no greater 
than the invention. If the inventor's 
creation does not rise to the level of 
a high order of inventiveness, the 
monopoly granted will be corre- 
spondingly limited in scope and 
value. 

New problems may, indeed, arise. 
With the decline of the importance 
of the issue of validity in patent 
suits, the infringement issue will be 
come dominant. And the doctrine of 
equivalents may be brought to the 
fore. But this will raise compara- 
tively few difficulties, 
arising from this doctrine are inher- 
ently of far greater specificity than 
those arising from subjective ques 


for the issues 


tions of validity. 

Broadening the field of patent- 
ability will encourage not only the 
large operator, but.also the small in 
And it 
increase in the 


ventor and the small investor. 
result in an 
number of independent enterprises 


will 


rhis is the goal of an economy of 
free private enterprise. 

The Court's adherence to the pres- 
ent tests of “distinctive contribution 
to scientific knowledge” 
tive imagination” can only result in 
continued patent fatalities—which 
will inevitably discourage inventive 
effort. 

To change our accustomed course 
is difficult. 
we will ask ourselves a few pertinent 
questions: 

Were the Framers of the Constitu- 


and “crea 


But it may help us if 
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tion and patent statutes concerned 
with creative imagination per se? 
Were patents devised as rewards to 
individuals for the mere possession 
of exceptional mental capacities o1 
unusual powers of imagination? 

Or were they not rather devised to 
provide work for citizens, opportuni- 
ties for the investment of savings, 
and means for raising the standard of 
living? Were not the original aims 
the increase of productivity, and the 
improvement in social and economic 
conditions? 

Society always gains something by 
the inventor’s contribution—no mat- 
ter how small it may be. It is out 
of this increment of wealth—created 
by the inventor—that he is paid. His 
fair reward is as legitimate a deduc- 
tion from society’s income resulting 


from the invention as are the fair 
shares paid to labor and capital for 
their respective contributions. 

To limit the reward only to those 
who conceive inventions that “push 
of science is as 
unjust, in a free economy, as to limit 
the rewards of capital and labor to 
contributions made only to momen- 


tous undertakings. 


back the frontiers” 


And if the Constitution discrimi- 
nates against the creators of the count- 
less small but vital components of 
industrial structure, we should 
exercise our right to bring the Consti- 
tution in line with today’s world. 
[t is only then that American individ- 
ual ingenuity will be able freely to 
continue to build up and strengthen 


our 


the fabric of our social and economic 
order of free enterprise. 
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